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UNITED STATES 07 AMERICA 
vs. 

CARMINE TRAMUNT1, et. al. 


4650 


73 Cr. 1099 


New York, March 5, 1974; 

10.00 A.M. 


Trial resumed. 

(In open court, in the absence of the jury.) 

THE COURT: Mr. Loptz, I understand from whafc 
y°u said in the robing rocm that the defendant Pugliese had 
to go to a funeral today and his attorney and ha will both 
ba hara by 11.30. 

MR. LOPEZ: Yes, your Honor. 

THE COURT: You are coverir.g for both of them? 

MR. LOPEZ: I am covering for Mr. Rcsenberg and 
for the defendant, and the absence of Frank Pugliese is 
voluntary on his part. 

THE COURT: All right. 

Yes, Mr. Fisher? 

MR. FISHER: Gcod morning, your Honor. 

Very early this morning I got apione call from 
tbe defendant Christiano and he t.old ma he was sick. 

I was in such a daze that I didnt inquire any further. 

I ask the Court to excuse his presence today. 
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It is a voluntary absence. I join in that application. 


THE COURT: All right. 


MR. RICHMAN: Your Honor, I have just been 


informed that Mr. Warner is also ill. I v/ill cover for 


him this morning. He will be here this afternoon. 


In addition, your Honor, if i might, since it is 


up to me, I wanted to advise your Honor that I received a 


nota from the wife of Murray Segal thanking all the 


attorneys for their consideration and thoughtfulness. 


I don't knov if it should be marked a Court. 


exhibit or what I should do with it. 


THE COURT: Ser.d it arour.d to everybody. 


MR. RICHMAN: Vary gocd. 


MR. PANZER: Your Honor, Mr. Laighton will be. a 


little late this morning. I will be covering for him. 


It is all right with his Client. 


THE COURT: All right. 


Mr. Dowd, are you ready to go? 


MR.DOWD: Yes. 


MR. CURRAN: Your Honor, I can't teli for cert&in, 


but are all the other defendants here, except tlie two that 


have been mentioned? 


I don' t. see the defendant Russo, your Honor. 


MR. DOWD: My Client is driving his wife down 
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this morning, your Honor. I would ask for just a few 

minutes. I wouldn't want. to start without. him. 

Let me look out in the hall, Judge. 

THE COURT: Ali right. 

MR. ELLIS: Your Honor, will you give me a ruling 

today? 

THE COURT: Yes, I sure will. 

MR. FISHER: Your Honor, Mrs. Rosner isn't here. 

I am covering for her in her absence. 

The defendant Inglese just advised me he feels 
unwell today. Apparently there. is the flu rur.ning arcund 
West Street and I think it has caught him. Ile asks the 
Court most respectfully if he can return to West Street. in 
the hospital section. 

DEFENDANT INGLESE: Just for today. 

MR. FISHER: Just for today. 

I can say from my observations yesterday and 
today, he doesn't. look quit.e well, your Honor. 

THE COURT: How do I look? 

MR. FISHER: You look very well, your Honor. 

THE COURT: I feel terrible. 

MR. FISHER: Appearances are somet.imes deceiving, 
which is the theme of my summation. 

THE COURT: All nght. Mr. Inglese, you under- 
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stand that your abstnec today would be a voluntary absence? 

DEFENDANT INGELESE: Yes, your Honor. 

THE COURT: All right. 

MR. FISIIER: Thank you. 

THE COURT: Go ahead. 

I understand the line-up for this morning is 

.Mr. Dowd. 

How long do you expect t.o take? 

MR. DOWD: I would say about an hour, Judge, 
but I rely on my former unpredictability on time. It 
be shorter, it might be longer. I don't want t.o be held to 
it.. 

THE COURT: I am not. Holding'you"to it at. all. 

Mr. Richman, you will follow. 

MR. RICHMAN: Yes, your Honor. 

THE COURT: How long do you figure cn being? 

MR. RICHMAN: I prepared enough for an hour, 
your Honor, but the court report.ers indicate with my speed 
and rapidity I should be done in t.en minutes. It will t.ake 
about an hour. 

THE COURT: Mr. Rosenbaum? 

MR. LOPEZ: He is not here, your Honor. 

THE COURT:* Where is he? 

MR. RICHMAN: I will cover for him until he 
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arrives. Ha will ba here, I am sure, your Honor. I spoka 
to hira last night. 

THE COURT: Ali right. 

Otherwisa, we ara ready, right? 

MR. DOWD: Might I have just a few minutas, 
your Honor, for my Client? 

I point out he has been hara evary day. Ha has 
been hera under trying circumstances. His wife was in 
the hospital. He is bringing har down hera today. I ask 
tha Court's patience for a faw minutas. I obviously want. 
him hare when I sum up. 

THE COURT: He should b*.' 
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MP.. DOUD: 


As I say, I knov; he is wife 


dovTi today, vrhich neans he prohably is going to drive 
so that nay account for his being late. 

TIIE COURT: All right. I v/ill teli you 

what # I vili give you 10 ninutes and if it doesn't 
vork out, flr. Richnan, voulcl you be prepared to go ahead 


fcefore Mr. Dowd? 


MR. RICII!!A!I: 


He is here now. 


MR. DOUD: Here he is now, Judge. 

THE COURT: All right. Then v/e are readv, 


ricrht? 


MR. DOUD: Ycs, your Honor. 

THE COURT: Once nore, I adnonish you all, 

please argue to your heart's content about what is in 
the record, but please don't force ne to stop vou fron 
wandering too far avay fron the record. 

All right, bring in the jury, 

(Jury present.) 

THE COURT; All right, Mr. Dovd, 

MR. DOUD: May it please the court, fellov; 

defense counsel, counscl for the prosecution, ladies 
and nontlemen of the jury: 

bet me first reneat vhat other counsel have 
said before ne. Yh\s is ny first and last tino to 
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tali' to you about my Client»s case orally, rather, about 
the governnent»s caso and how it applies or does not apply 
to nv Client. TIv client, FranJ: Russo, sitting over thcrc. 

in the gray suit, is charged with having connitted tv’o 
crines. Ile is charged by an indictnent. He is chargecj 

v/ith conspiring to violate the federal narcotic lavs as 
one crine and he is charged v;ith possession of an eighth 
of a kilogran of heroin. 

Now, that seens sinple enough. 


Let ne first cite to you an exanple of 
perhaps hov; it can get confusing and then I v/ill go into 
sor-e basic principies v/hich I think ve should all ).e avare 
of during the sunnations, during the judge»s charge and 
certainly during your deliberations. 

VJhen you cane into this courtroon you cane as 
hunan beings and each of us as counsel for the de¬ 
fense and the prosecution plead vithyau v/hen you lcave this 
courtroon to deliberate this case to take your good 
c onnon sense v/ith you, judge the facts, applying the 
lav; as Judge Duffy telis you it is. 

bub j. tb.ink it is naivc of us to assunc 
that any of us are any different fron anv other of us in 
this rcspect, that \%*e are hunan beings and ve have hunan 
feclings. Uc sonctincs nal:e prcsunptions, \;e sonctincc 
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assume t hi nas as things happen and perhaps we are nisled 
by this. 

Foy instance, I told vou about the two chartos 
my Client is charged v;ith. Conspiracy, consp.iracv to 

violate the narcotic lav’s,and possession. Let me givc 

you tv;o pieces of infronation. I have given you onc, 

the tv. T o chargcs. Let me give you another piece of in- 
fomation. 

Detective Casella, v/ho you remenber testifiod 
a week ago Saturday, got on the stand and he told 
you that he had received from a person vho he hnov; as Frankii 
throe bags of substanees vhich contained heroin. 

Now, these are the three bags that v/erc 
introduced into evidence. 

llov:, you night say to yourself, "tlell, from v;hat 
you have told us, this seens simple enough. Evervthing 
else that thev said in the case about Mr. Russo applies 
bo the conspiracy and these three bags obviouslv applv to 
the possession count." 

Mot so. You night have, as ordinary pcople 
liJ'e you and me, you night have assumed at the tine 
that these vere introduced into evidence that !!r. Russo 
™s charged with having comnitted the substantive crine 
of nossessing with intent to distributo or distributinc 
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thoso drugs. lio, he is not. So you can soe that 

you can sonetir.es perhaps r.ahc assunntions as to v:hat 
you have secn and hoard based on linited infornation. 

In respect to these three bags of substances 
containing heroin ny clicnt is alleged to have connittod 
an act in furtherar.ee of a conspirac", he is not charged 
w.ith nossessing thon v;ith intent to distribute or 
distributing then. 

V7hat is he charged with possessing? He 
is charged v:ith possessing an eighth of a kilogram of 
heroin in or about the r.onth of May, 1971. 

You ponder vhile I talk and I vrill certainl'' 
refer to it, rhether there has bcen any evidence that 
you can recall that Frank Russo participated in any 
transaction whatsoever in respect to narcotics in the 
month of May, 1971. 

The indietnent, as you knovj, in respect to a 
conspiracv alleges that tv.’o or nore people conbine, fom 
a partnershio and an agreenent, an unia*'fui agreenent, and 
that pursuant to our la" to be charged vith such a crir.e 
you nust have allogodlv connittod or donc an act in 
furtherance of that agreenent. 

The act alleged in the indietnent dene in 
furtherance of this agreenent is that Frank Russo allcgcdl 
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gave to Butch Pugliese $3000 in May, 1971 Obviouslv 

in ono senso thov are charging conspiracy in allegedly 
nanding over $3000 in May, 1971, and in the other sense 
thev aro charcing a substantive count in the sense 

of recciving an eighth of a kilogran of heroin in May, 
1971. 
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IJov;, in each and every case vou have heen 


3 

told time and tine aqain the burden of proof is on the 

■ 1 

4 

prosecution, and this is just and it is reanonable. And 

E 

5 

whv? Because the prosecutor is coning here before 


6 

you and asking you to convict one of vour fellov; 


7 

citizens. It is an unpleasant task that you are asked 


8 

to perform by the prosecutor. In fact, the Bible says 


9 

judge not lest you be judged. 


10 

Therefore, the prosecutor should provide the 


11 

clcarest proof possible so that you as jurors vili not 

i 

12 

be loft in doubt. You should not be put in the 

• 

13 

14 

position of connitting the horrible sin of vrcnchino 

an innocent ir.an fron his friends and faiiiilv and stignatiz— 

. 

15 

ing hin as a felon, a narcotics dealer, vrithout the proper 


16 

evidence. 


17 

Therefore, if the prosecutor either care- 


18 

lessly or wilfuily fails to produce all of the evidence 


19 

available in support of his indictaent he is asking you 


20 

to do his job, the job he is paid to do. You should 

I 

21 

rcjoct and repudiate such a cunning invitation. 


22 

You have taken an oath to test and v:eigh the 

| 

23 

evidence presented here by the prosecutor and vou have 

I» 

24 

25 

taken an oath to keep interiecting a challcnge to that 

evidence, tho presuiiiption of mnoccnce f the nuostion 

l 

1 
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of reasonablc doubt. 

It is the oxact opposite of your job to 
supply fron your own inagination what he has failed to 
bring to you !-y rcason of his lack of diligcnce. In 
othor coras, tl.o burden is a complete one on bchalf of 

the prosocution to provo the guilt of a defendant bcyond 
a rcasonable doubt. 

Judge Duffy vili charge you about rcasonable 
doubt and teli you exactlv what it is and you nust folio» 
conpletely and totally the law as he alvos it to you. 

As I said, and as has been naid to vou before, 
every man charged vith a crine in this country is pre- 
sunod to be innooent. Yo u renembcr when you sat out 
there before you were seleoted as jurors that Judge 
Durfy asked you if you were Seloctod to consider this 
case as if soneone close and dear to you were charged with 
a crino. Would you be the kind of juror you 

would want to sit on a case vhere one of your loved 
ones v/ere charged vith a crine? 

Consider, and I think it is fair for you 
to consider, the vrenching agony that any nan charged 

With a crinc ' a Particularly sericus crine, goes through 
that his fanily goes throuoh, in tern.s of havinn to stand 
tr;iaJ '* ihat in itself is sonething which i thinJ: 
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you cannot roally talk about unless you have had an 
opportunity to oxperience it, and perhaps it would be 
better if vo could have all of you gone through such an 
experionce. Unfortunatcly, and perhaps fortunately, 
most of us havcn' t, becauce it is not ploasant. l\e- 

gardless of the outcone, it is not pleasant at all. 

Rencnber too that cach nan, each defendant in 
this case, and ny Client, is a hunan being, an individual, 
a very distinet individual fron anybody else, and therc- 
fore in vour consideration of this case, in vour con- 
sideration of the evidcnce, or its lac);, consider hin in- 
dependently and separatelv, because to hin onlv his case 
is inportant, to ne onlv his case is inportant, and I 
ash you v/hen you consider hin in this case consider hin 
individually because he is entitled to that. Guilt or 
innocenco is a very personal thing and ny client 
cannot be found guiltv based on theguilt of soneone 


else. 


Nov,’, as I said beforc, we are all hunan 


beings. Fone of you have said that you served on juries 
before, but I doubt if any of you have served on a 
jury in a trial that lias lastod as long as tliis. You 

have beon bombarded for voeks v:ith tcrninology and 
phrases vhich perhaps you have seen on television or heard 
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2 

on tclevision or read about, but with vhich yoa v;ere 


3 

not faniliar, such vords an "conspiracy, M "pre- 

i 


4 

susaption of innocence," "reasonable doubt," objections 



5 

to hearsay, objections to that,, sustaining, overruling. 



6 

v:hat have you. These are things people ordinarily don't 



7 

cone in contact with. 



8 

We ask you to apply a certain set of rules to 



9 

the facts as you see then. You are the ultinate 



10 

judges, judges, of the facts. l»o one can rcplaco vour 



11 

decision. ITo one can appeal fror your decision. It 



12 

is final as to the facts. . The judge decides the lav and 



13 

in iespect to the lav, but '^ou 12 jurors decide the 



14 



facts. This is a tradition of ours that oocs back to 

; 


15 

before the beginnmgs of our country. Perhaps it 



16 

v;as a nistrust and, indeed, it v;as a mistrust of a 



17 

9overnr.cn t or any governuent to decide the fate of 



18 

another hunan being, the feeling bcing that 12 citizens 



19 

lr, uch like one accused of a crine should decide the facts 


- 

20 

as they apply to hin. 



21 

So v:hcn the judge talks to you about the 



22 

presunption of innocence it is an abstract phrase. 

( 


23 

All v/e can do is pray and plead and hope that you undcr- 

• 


24 

stand it and apply it. It has to be something living, 


25 

it has to be a vivid, viable protoction to a dcfond- 
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ant. 

I don t nean that a presunption of innocence 
is a sheltor fron vhich a man vho is guilty nust be 
bombarded by tho truth, But as one court lias said, the 
presumption of innocence is tlio first and last vitness 
called in anv casc. It stands bcfore thc defend¬ 
ant when he is charged in the indictnont, it stands 
fceside each vitness the prosecution offers, ar.d says 
not guilty. It is an old v/itness, as old as our ju— 
dicial systen, it is a v/itness noone has over darcd in— 
peach, and I hope and I trust by the oath that v ou took 
that \/hen the judge charges you about the prosumption of 
innicence in respect to my client that it vili be that same 
presumption of innocence v:hich surrounds the accused in 
evei*v case in any placo vehere fair trials are hcld. 

Don't let it be an abstraction. 

be alv/avs, and all of us, have the connon reac- 
tion to pick up a nevspaper, seo of an arrest, and 
perhaps the instantaneous reaction is "v T e got the bun" 
in a particular casc. It is human nature, I do it. 
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W£ hope and we trust, and we believe in you 
because of your oath, that you can set aside these human 
feelings that one rnight have when you know that. someone is 
cherged with a crime and understand and believe that that 
person ispresumed to be innocent and his guilt must be 
established beyond a reasonable doubt. As much as it. is 
Frank Kusso's protection, it's my protection, it's your 
protection, it's our children's protecti on. it's a 
heritage handed down for well over three centuries. Don't 
break faith with it. We trust in you because we have all 
jointly, counsel for the defense individually, counsel for 
the prosecution, selected you, we chcse you t.o sit. on this 
case, and when you swore to answer questions that the 
Judge propounded to you, and you did, we believed you when 
you gave those answers, we believed you were telling the 
truth, we believed that you would try this case fairly and 
impartially. Thafs what we ask of you. 

Now, let me examine,if I may, the case or lack of 
case against my Client. 

The first witness who t.ook the stand that offered 
evidence, and let's call it evidence, although the weight. 
of it,the quality of it you must judge, was John Barnaba. 
Now, you have heard a litany of John Barnaba’s history of 
crrme. You heve heard aoout his desert.ion in 1952, you 
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have heard about his two narcotics convictions, # his time 
in prison ' his violation of probation in the early sixties, 
y°u have he&rd about his operations in policy, his ad- 
mission to shylocking,his admissions in respect to his 
daaling in narcotics over a lengthy period of time, major 
dealings in narcotics, and this is the man who first offered 
testirnony against my Client, John Barnaba. 

He said he was a used car salesman. i might. 
ask a simple qucstion at this time which you can considar. 
Would you buy a used car from this man? Very simple. 

The Judge said oneof the considerations when 
reaching a decision is to considar you yoursalf making a 
waighty dacision in your own life. Buying a car isn't 
a terribly waighty decision in your life, but would you 

buy a used car from John Barnaba? That is a good question 
to ask. 

I agree with Mr. Phillips, who said in his 
opening this is not the kind of man you would invite to 
drnner. Agreed. I submit to you from what I will point 
out this is not the kind of man you will believe. 

Now, remember, the indictmunt charges Frank 
Russo with possessing an eighth of a kilogram of heroin 
in or about May, 1971. What does John Barnaba say on 
the stand when he gets on the stand? On direct examina- 


\ 
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tion he said he was September, 1971. 

Now, you can't ask poor John Darnaba to be pinnsd 
down to a particular date, but how about a part.icular 
month? This indictment is based on his grand jury 
testimony, which he admitted to, in which in December, 

1973, he said May, 1971. Onthe stand some time after he 
has changed his story, it is now September, 1971. 

Now, when did Frank Russo come into this case in 
respect to this alleged transaction in September, 1971? 

Well, it wasn 1 t when John Barnaba was arrested by Frank 
Rogers, the State Police, the New York City Police, because 
h& had an interview, and you have heard numerous questions 
about the interview he had, which was taped,and you remember 
John Barnaba admitting on the stand on cross-examination 
tliat he told Frank Rogers he was levelling with him be¬ 
cause hc wanted to help himself, because he knew he was 
facing 50 years in prison, and what would a man like John 
Barnaba do to prevent himself from going to prison for 50 
years. That. is a question you are going to have to answer 
yourselveswhen you deliberate and decide his credibility. 

He was asked that night about the peopls he had 
dfcalc with and I asked him on cross-examination, "Did 
you teli Frank Rogers that you dealt with Frank Russo?" 

He said, "No." He said, "I was holding back." 
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Why? Has he demonstrated ha is any friend of 
Frank Russo? By his own test.imony ha had very litti a 
contact with Frank Russo. Allegedly hs met him on a 
Street corner. He said ha had known him bafore that. 

No connection how ha knew Frank Russo before, no connection 
why the maeting on tha Street cornar. According to his 
diract testimony Frank Russo walkad up and said, "I want. 
an eighth of a kilogram of haroin," and John Barnaba said 
okay. "You know, tonight." That's his direct testimony. 

John Barnaba didn't mantion Frank Russo in 
1971 when he was questioned by Frank Rogers on the night 

of his arrest. Ha denied that he had ever dealt with 
Frank Russo. 

In addition, he was intarviewed by Agent Torrey 
Shutes on September 21 and September 25, 1973, and remember 
I cross-examined him about. that. "When you were inter- 
viewed then did you mention this transaction that allegedly 
took place in September or May or any time in 1971?" 

"No, didn 1 t mention it." 

He testified before a grand jury in October, 

1973, just some five months ago. He didrft mention Frank 
Russo. But November 29, 1973, up pops the s t.jry of 

Frank Russo in respect to September, 1971, or May, 1971. 

Ha testi fied before a grar.d jury just subsequent to his 
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interview in November, 1973, that it was May, 1971 . 


But you ara seeing that many of the witaasses 


between thair grand jury testimony and their testimony on 


the stand have changad datas and placas and vhat have you. 


Wall,bacause, for ona thing, much of their story might. 
not hang together if th 6 y didn't changa it. 


So John Barnaba, intarviewed twice, once says 


ha didn't hava any connection with Frank Russo, tha sscond 


time ha naver mentions him, tha third time he says May, 

1971, in an interview. Then ha gats on tha stand and says 

ifs September, 1971, uncorroboratad, no support for his 
testimony. 


Placa yoursalf in the pcsition of having bean 


charged with the commission of a crima i n May, 1971. Tha 


man gats on the stand and says, "No, it was September." 
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He also said that this transaction took placa 
about a month and a haxf after ha had met. Frank Pugliese 
in front of the iiaach Rosa Social Club. 

In September, in his September, '73, interview 
with Agent Torrey Shutes h= said he met Butch Pugliese in 

December, 1970, so that would place, this incident some time 
in January or February. 

If you wereplaced in this position, how in God's 
name could you explain where you v/ere over such a period 
of months? How could you dany it? A man can get on that 
stand alone, testify about something, and on his testimony 
alone ha wants you t.o convict Frank Russo of possession cf 
an eighth of a kilogram of heroin. 

Now, let us talk about that. 

The Judge is going t.o charga you, I expect him 
to charga and I'm sure ha will, that the governrant has 
to prova bayond a raasonable doubt the material elements 

of a crime, another intangible word, material elements of 
a crime. 

Wall, v/ith respact to a crime of distribution 
and possession of heroin, you got to prova it was heroin. 

So John Barnaba testified on direct examination, sure, 
it was heroin, "Thafs what I gav« him, an eighth of a 
kilogram of heroin." 
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Do you remember his cross-examination when I 
asked him about the contents of the bag? Page 1767. 

"Act.ually, of your own knowledge, you didn't 
know what was inside the bag? 

"A I didn't see it, no. 

"Q Of your own knowledge, it could have been sugar 
in the bag? 

"A It could have been anything, yes." 

Ile told you on the stand he do£sn't know what 
was in the bag, and yet the government says convict based 
on that tastimony alone. In other words, draw an inference, 
more than draw an inference, speculate, fili the gap that 
the prosecution has failed to fili in its proof. 

John Barnaba in no way has prcved in any way, 
shape or form at the very least. that what was in that bag 
on that night was heroin. I submit to you that based on 
his testimony, his credibility as a human being, that he 
in no way has proved beyond a reasonable doubt tliat Frank 
Russo ever engaged or attempted to engage in any trans- 
action at. any time in 1971. 

Remember the stakes. Remember the stakes. 

John Barnaba, accused of a felony, said he was facing 50 
years, didn't. remember the life part, remembered 50 years, 
told you he pleaded to an E felony, a maximum of four years, 
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not being prosecuted here for any crinies he may have com¬ 
mi tted under the narcotics lawe, not being prosecuted for 
tax evasi.cn, although ha admitted he filed false income 
tax returns, and st.rangely he and the otlier witnesses, 
Provitera, Stasi, Pannirello, Dawson, by some strange 

coincidence they have ell pleaded guilt.y but they haven't 
been sentenced. 

You know, Casey Stengle might. have said back in 
his days with the Mets , "That' s anazin'. " 

Do you wonder, perhaps, what was at stake in 
John Barnaba's mind when he testified? He told me on cross- 
examination he ur.derstood he had to produce scmething of 
value in order to get consideration. If he expected the 
U.S. Attorney to get up on his behalf, he'd better produce 
in here. And I suggest to you thafs what he is doing and 


did. It's a production, a fabrication. In any case, 
never, I submit to you, ladies and gentlemen, could it be 
considered proof beyond a reasonable doubt. I submit to 
you that the man's character belies t-hat conclusion. 

What is at stake for him belies that conclusion. 

There is one thing that I am convinced of and 
I think by watching you perhaps you are convinced of in 
respect to this case. Not only beyond a reasonable doubt, 

but to a mathematical certainty, bayond all doubt, crima 
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pays. It certainly does. And you don't have t.o believe me 
or anybody else, all you have to believe is Barnaba, 

Stasi, Provitera, Pannirello and Dawson. These men 
have gotten on the stand and said that they were major 
narcotics dealers. Reasonably in your own minds, do you 
have any doubts that they are going to be out on the Street, 
before you are, back in society? 

Is there any question in your mind that my 
Client, Frank Russo, is charged in any way with doing 
anything even within the scope of these men, of what thay 
did, what they say they did, the money that they made? 

And yet, again, do you really believe that they are going 
to suffer one day? 

Frank Stasi, we found out, the airline ticket. 
and the pot of gold. 

John Barnaba, paid from November, December, 

1972, 150 bucks a week. 150 bucks a week. This is the 
same man that told me on cross-examination that just the 
summer before, in ‘73 he had teken $15,000 from a Jimmy 
for heroin, couldn't get it, and then he kept the 7500 
and gave 7500 back. A thief even in his own world. 

This is the man the government produces for you and asks 
you on the substantive count of possession t.o convict Frank 
Russo, the man who said to you, "I don't know what was 
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in this bag." 

If he didn' t kiow and he vas the ona prxisent., 
ha vas the ona that allegedly tastified about it, how can 
the government. presume or ask you to presume what was in that 
bag, assume, imagine what vas in that bag? The witness -- 
I usa the vord lcosely in respect. to John Barnaba — the 
witness didn't know. 

I submit to you his whole story about '71 is a 
fabrication. 

Now let' s talk about Ilarry the Horse. Harry 
the Horse told Agent Logan in the businass for tan years, 
mada fi ve hundred thousand, stashed three hur.dred thousand, 
now the vies-president of a company out on the streats, 
good law-abiding Citizen. Anothar witness against my 
Client., Harry Pannirello. 

What. did he teli you? He told you he is 
testifying because he is mad at people, people turr.ed their 
backs on him, but he didn't say — in fact, he said my 

client didn't t.urn hio back on him, he never talked to my 
Client.. 

What is Harry Pannirello^ mot.iv & for being here? 

Exactly the motive that John Barnaba had, his cwn personal 
skin. 

Now, he admittad on cross-examination he never 
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testified before a grand jury about Frank Russo. He admitt.cd 
too, that having had two interviews with various agents 
which were reduced to writing, he naver mantioned Frank 
Russo or an alleged transaction which is allegedly part. 
of the conspiracy which tock place allegadly in the spring 
of 1972. He had a taped intarview at some time with agents. 

Remember v & ry interesting, very colorful testi- 
mony. Harry Pannirello sat there in the chair and told 


you about a meeting with Frank Russo, told you about a deal 
he made with Frank Russo, told you about a conversation, 
quoted the conversation. Tremendous. I mean, thsre is a 
witness, ne is quoting a conversation about som&thing that 
happened in the spring of 1972. 

I asked him just to make sure that this was 
what he was talking about, I said, "And you described the 
conversation between you and Mr. Russo, correct? 


"Yes." 


This is at. page 2551 of the racord. 
"Concerning this transaction? • • 

"Yes. 

'And you say that Mr. Russo receivad a half a 


kilo of heroin? 


"Yes. 


"And he later gava it back to you? 
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"Yes 


"And you quoted to us where ha said that. the 
person he was going to give it to didn't want it any more 
or didn't want it for some reason? 


"Yes." 


All right, he said, "i bad the conversation in 
tlis spnng of 1972." He must have forgott.an he had a prior 
conversation with the agents. 

Remember that cross-examination where I asked 
him the question on page 2520, "And is it true you told the 
agent you never talked t.o Francis Russo, correct? 


"Yes. 


You t.old the agent you naver made a deal 


with 


Frank Russo, you yourself? 


"Yes. 


"Was that true? 


"Yes." 


Page 2521. 

"Was that. the truth that. you told the agent? 
"Yes. 

"Is it the truth now? 


"Yes. " 


His own words. One day vividly describas some- 
thing, then telis you that when he told the agent, t.his never 
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happer.ed, that's also tha truth. 

Again, we don't live in a mahe-believa world, 
wa don't live in the world whare t-he witness gtt.s on t-he 
stand and through brilliant cross-examination braaks down 
and crias, "Oh, you got me, I told a lie." 
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VHiat did I!arry Fannircllo do? He said. 


*'That' s truo, what I said vas truo, ifs about the 
sarae thing," and kept insisting hoth wore truc. 

Inn't that the obvious reaction of a liar ‘ 
caught in a lio, knoving the stafces for hin in terras of 
having the U. S. Attorney speak on his behalf v/hcn it 
con.es tine for sentencing? 

You have twocompletely contradictory stato- 
nents about allegedly the sane thing. Mov:, vrhich 

are you going to believe? I subnit to you that there 

are tv?o conclus.ions you can drav. I'.v client is 
yre.air.ee* innocent and if you can drav*-'tvo conclusione' • • 
about vhether this happened or vhether-it never • 
happoned, then you must find it didn't happen. 


Also another little ovcrsight vitii Parrv 


Pannirello. 


Later on lie said, oh, he vas confusod vkcn he 
talhed to the agent. lie vas very confused, because he 
said it vas true vrhen he told tlie agent that he never 
talhed to Francis Fusso, never nade a dea? witli hin and 
•'e said it‘s true now. Ifs verv confusing for everv- 

body. it's very horrifying for ny client to hear 
such a thing, to hear such a brazen nan get on the 
stand and try to, by boldnoss and brazonness, donv there 
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very contradictorv statements. 

Thcn too consider another thing ahout. the 

spring of 197 2 as llarry Pannirello saw it whcn he talked 

* 

to the agents in tho two interviews he had v;hich were re- 
duced to v/riting. You remcnbcr I cuestioned hin, 
Didn't you teli the agent fron February to June or, in 
fact, to September, 1972 there was a dry spell, vou 
couldn't get any narcotics?" 

"Yes, I told hin." 

"Didn't you teli liim severaltines?" 

"I told hin several tines. I told him 
threo t.rnoR. Couldn 1 1 .get drugs* during this peri6d, r co - 
couldn' t rr.ake any dea ls." .uaurr. » * « M .. v .. 

In fact, he v?as looking for another source. 

Mr. Engel on redirect exanination ashed -- I 
think it v/as llr. Engel — asked br. Pannirello, "What 
about this? What about what you told the agent?" 

"I was confused.," 

Is Ilis confusion enough to convict nv client? 

> 

Is that enough for you? 

Consider llarry Pannirello, llarry the Ilorse. 

V.’e haven' t had any evidence offoreu that he was con- 
neoted vvith OTD, but v/e do knov fron another witnoss 
that "horse" on the Street means heroin, and Harrv the 


SOUTHERN DISTRICT COURT RCPORTCRS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW VORK. N.Y. CO 7-4580 








■r 


gta3 


4 CfcO 


Ilorse, v.-ho told about his $300,000, told about his 
10 years in tho narcotics business, told you about his 
arrest l'n sorry, didn't tellyou about his 10 vcars, 
told Agent Logan, denied on the stand, of course, that he 
had been 10 years involved, not boing prosecuted in this 
case for anything he said about ali of these alleged trans- 
actions, going scot-frcc on this case. Again in 
respect to his ineone tax, no, didn't file any incono 
tax roturn for heroin. You know, you get in 
trouble for that. If you put dovn 200,000, source 

of incone narcotics, well, you can under stand it, but you 
can stili understand and holieve-that that is- a lie. • - •. 

And do you reall^ bolievo-vhen Ilarry Pannirello 
told llr. Panzer in cross exarnination, "Uhen you nant 
ne to teli you how far I v/ould go to save nyself, give ne 
sone specifics," that's the kind of nan v/ho asl:s vou to 
believe hir. v/hen he hinself adnits his own contradiction 
in respect to sonething he testified about ever happened. 

I subn.it to you that this testinony of his 
and ve vrill call it testinony, i voulun't call it evi- 
dence — is incor.clusive. At bost inconclusivc, 
contraciictory. And vet the governn.cnt asks you to 
convict ny Client based on the testinony of Ilarry Tan- 
r.ircllo. 
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Now let us go ahead. 

January, 1973. Mov, renenber, this is the 
part that Detective Casella testified about. This is 
tlie part that concorns the alleged conspiracy. 

bov:, I have little doubt, but perhnas because 
I an saving it there v/ill be doubt, whether a couple of 
davs fron now vhoevcr is sumning up for the governnent 
nav be vaving these bags around constantly andyou 
rnay be vatching then and be distracted. P.enenber the 
cliarge against my Client in resnoct to those bags is that 
they vere acts done in furthcrance of the conspiracy; 
confusing, perhaps, not chargod wit!i pomiessioa i • . 

intcnt to distributo, not the-substantive crine 

Mov/, Detective Casella got on the stand, 
experienced nan, narcotics detective. He started to 
testify he net a nan on January 5th knovm as Prankie to 
hin, he said who becane later knovm to hin as rrank 


Russo. 


::o. 


V7hen vas it later knovn? Did he teli you? 


V7]io vas at that neeting on January 9, 1973? 

A nan by the nane of rrank bonaco and a nan by the nane 
of John barnaba. The sano John Barnaba that vas 
here. He v;as at that mcctinq. 


SOUTHCBN O.STRICT COURT REPORTERS. U.S. COURTHOUSE 
POLE Y SQUARE. U. 












cjta5 


4 602 


Mow, John Barnaba has testificd about everybodv 
that hc ahd dealings vritli, yet hc didn't testify about 
these allegod transactions in January, 1973. I!e was thorc 
at the meetings. He was on the stand. I ar.i not talkirg 

atout a witncss that you have nevor secn, I an talking about 
sonooric who was on the stand, John Barnaba. 

Tcn davs later trots on Detective Casella and 
he says John Barnaba was there. Ile said he net a 

nan naned FranJ:ie. 

"Do you see hin in the courtroon?" 

Well, he gets off, goes around this chair, 
vallis this vhy, walfcs ali..the way around slovly.looliing 
at everybodv, valks back t .l}ero looliing at everybpdy, 
walks bacl: to the niddlc of the table, valks back and pointr 
to the defendant Franli Russo. 

Nov, libe anything else, he says that that 
Tranliie that he dealt v/ith is ny Client, Frank Russo. 

Renenber that v;alk. And perhapsvou ok- 

served — renenber the nan vho testificd in the norning, 
r.gent *'oore, Fpecial Agent Hoore? Perhaps you as 

jurors observed five rovs bacb in the courtroon hc was 
sitting at the tino ny Client was allegealy identifiod, 
five rov:s back he was sitting dircctly bohind ny Client, 

Frank Russo, with his aras up — perhaps you r.oticed — 
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on the bach of the bench just likc that nan with the 
white shirt and the red tie is now. Perhaps you noticcd 
that, in a direct line behind nv Client at that tine. 

And renenber Casella walking bach and 
forth, looking at evorybody very carofully, and renenber 
his later testinony, "Can you identify the defendant 
Hank Springer?" who he had been with the month before 
and allegedly seized the natcrial fron. 

"Sure, that is the nan sitting next to the 
ladv," vho vas also sitting next to nv client, who was 
alnost in a direct line with Agent ftoore sitting five 
rows back. 

He testified about two identificationc, onc of . 
them was definitely, to your knowledge in this court- 
room, bocause of your knowledge of the nanes of the 
people, wrong. 

If a nan gets on that stand and testifies 
about two things and you know frora your own knowledge 
that one of then is wrong, how credible is he as to the 
othor thing that he telis you? Considor it. Con¬ 

sidor it. Considor the abscnccof John Barnaha. 

John Barnaha said he had knovn Frank Russo 
f or a long tine. Uhy v»asn't he hero if the se things 
happencd? V.»hy wasn't he here to testify? Are theso 
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2 

the qaps that you aro expectcd to fili in? 


3 

Renember, the duty of the prosecution to provo 


4 

the guilt of ny client, ny Client, not sone Frankie, bevonc 

1 

5 

a reasonablo doubt. 


6 

Nov? let ne talk to you about v/hat perhaps 


7 

I hope you v/ill consider truo speculation. 


8 

Z^gent Casella also testified about tvo other 


9 

meetings. Ile testified, about neeting allegedly Frankie, 

- 

10 

\’ho he savs is Frank Russo, neeting hin and he is drivinn 


11 

a vh.ite 1067 Pontiae vrith license piato — I don't 


12 

even rcn.en.ber the nunber, but he ejave a nunber, sonething 


13 

74 or 34 XL . • 


14 

Nov/ you are to prosune that that is Frank . 


15 

Russo's car. Is there any evidcnce that it is his car? 


16 

But renenbcr in the norning corno verv 


17 

interesting testinony. Talk about speculation. Anent 


18 

1’oore got up in the norning and said, "On Januarv lOth I 


19 

vas around Pelhain Parkvay and I sav/ a yellov;-and- 


20 

black 1967 Pontiae convcrtihle driving around the block, 


21 

I don't knov/ vho vas in it. I sav/ it stop on the nedian, 


22 

sav/ a nan got out, an unidentified vhito nale.” That 


23 

narrov/s it dovn to 6 nillion pcoplc in the innediate 


21 

vicinitv of this courthousc. And I have no idea Jiov/ 


25 

nany yollov/ 3 967 Pontiae convertiblcs there aro 
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floating around, no idea whatsoever. No tcstinony 
about it. No testinony nbout v/hat the license piate 

was» who ov.Tied the car, just that f "Oh, I saw that car 
again in December." Ile didn't say anything distinet 

about this car, this miraculous nemory. 

"And where did you see this car?" 

"I saw it around the courthouse and I saw 
Frank Russo and his vife get out of or get into the 


Very interesting if I don't sun up and teli you 
to look for things. Did he say he drove the car? 

Did he say "I cheched"? Did-he say,;"l, ; sav/ the license- 
piate and this car belongs to Frank Russo' 1 ? . -Does^it, 
belong to anybody? Was Frank Russo driving the car? 

Terribly dangerous allegcd evidence by v:hich 
the prosecution hopes to vind the spiny web, a flinsy 
v*eb, an imaginative web about ny Client. 
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OC course, you are supposed to inagine that 


3 

the yellow-and-black Pontiae that Agent Foore sav, and it 

4 

v;as 3 ust a yellow-and-black convertible, in January, 1973 


5 

is the sane car thast Agent Casella is talking about, vhich 


6 

he dcscribed as white-and-black, even though they haven't 


7 

told you who owned it, who v;as connectcd to it. 


8 

For one instant dc you doubt the resourccs of 


9 

the governr.ient when tliey v/ant to prove soemthing? I 


10 

rnean, you sav the notor vehicle inspector cone dov/n here 


11 

cuickly, you sav; the governnent produce records fron a 


12 

motel in New Jersey. Thcy have renources.' if 

• 

13 

they wanted to prove it thcy could -have proveu> it^ thev • 


14 

could i:ave pro”ed who owned thot-car* ■ - Thov did - 


15 

not. 


16 

Renember, I talked to you. The burden of 


17 

proof and the cunning invitation that night be 


18 

offered to you to fili in the gaps, to fili in the gaps 


19 

in the lack of proof. 


20 

bhy wasn't John Darnaba here? Could he raise 


21 

instantly anv question about whether Frankie is Frank 

( 

22 

P.usso? : that at the very lea st not strange? 


23 

Oh, it may be said later on, veli, that 

• 

24 

Identification by Agent Casella, he just wanted to nakc 


25 

sure, naybe adding a little color to it, you Jnow. To 
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be evcn a little noro color fui he nisidentified somebody. 

The point is there is no explanation for 
it. Ask the cTuestion. You can't as); it verballv, 

but expect an ansv/er from the govcrnnent v:hen they sum 
up • VJhy didn' t John 1’arnaba, who was here, testify 

about theso facts, if it vras indood Fran): P.usso? What 
about the trins around the courtroom that Aqont Casella 
took? What about, if you sav/ it — and remenbcr this, 
it is vour recolloction that governs — - if vou sav/ it, and 
onlv if you sav; it, Agent Hoore sitting directlv bchind 
my cl icnt at the time Agent Casella allecjedly identified 
Franh Pus no as the Frankie he daalt with. . a..ic eoni 

Is there sonothing you haven't bcen told in ju 
this case? Is there sone rcason to doubt, to nuos- 

tion v/hcther there has been provcd in the case of mv 
Client guilt beyond a reasonable doubt in respect to 
tliis particular act or series of acts? 

Uow, use vour imagination. I suggest to 

you that the aovermient often is goi.ig to suggest that to 
you by the tvpe of evidonco that they havc uffored, 

Fsc vour imagination and imagine, if you would, that 
Agent Casella v:ent over there, pichod out mv Client, 

"That's the man," and identified Warron Uobinson, "That's 
the man." Roncmber, a defendant has absolutelv no 
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obligatior» in any way, shapc or forri to fili in the 
gaps, the lack of evidence on the part of the government. 
Your immediate reaction as hunan-beings is you should 
have cross oxonined about it. Wall, if it is inadequatc 
there is no rcason for a lawyer ever to get up, to say one 
vord, untii he sur,s up to you. This is the tine v/hen 
we point to the lack of evidence. This is the 
tine v/hcn v/e point to the fact that guilt has not been 


established. 


But, aoain, use your inagination. Ualkcd 
right over to Pranh Russo, "That's the nan." Walked 
rinht over to liank Springer and saicV, "That* s'the iiah, " " 
instead of identifying Uarron Ilobinsoh. " Ahybody that'’ 
Casella might have dealt v.»ith, use your inagination, 
ir.aoine it v:as Frank Russo, imagine it wns Frankie. 

A fev; questions I askod about Barnaba's 
activities v/hen Casella v:asn 1 1 arour.d. :iov/, Barnaba 
terninated his alleged participation in a conspiracv, 
if you find a conspiracy, \:hen he wac arrestcd. 

That 1 s v/hcn he cnded his life of crine and reforned hinself, 
I asked hin, "In respcct of that transacti on, do you knov: 

°‘ your ov/n knovlcdgc v/hethcr he providcd the drugs?" 

He said, "Absolutelv not.," 

I prer.unc he neant to teli ne, veli, no, he 
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did not, but the ansv:er could bo takcn "I don't knov.’." 

IIc did testify that hc didn't knov what John Barnaba v:as 
doing. no imagine for a second that everything up to 

this point in the governnent's case was perfect, imagine 
for a second Casella doesn't knov; v/hat Barnaba was doing. 

I asked about fingerprints. "Did you have 

fingcrprint analysis?" 

"V7ell, v;e did, with negative resuits, ve 
couldn't gct nny fingerprints off." 

IJov/, Barnaba left the conspiracv, and if you 
shoudl have a reasonable doubt whether barnaba 
supplice; tlio drugs, it is not part of. the conspiracy, 
inagining, of coursc, th.at all t!io pther. connectione have 
been nade by the governm.ent up to that point, it is not 
part of the conspiracy. Again, there could be a lot 

of sinple answers perhaps, but that vrould be naive, to 
suggest to you that you vould gct a sinple ansver out of 
John Barnaba. But Jio v;asn't here. Casella lias no idea 
v.-hether John Barnaba suppi i ed tlie drugs he received fron 
the person called Franh.io, later hnovn, ho said, to hin 
as Frank Russo. IIc doesn't knov». John Barnaba vasn't 

here to teli us. You think John Barnaba vould 

have been above sonething like that. 

Quostions, lac]: '.v; videncc, a gan, a gap 
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in the witneso chair, tho absent, raissing witnoss vho 
had testified. Do you wondcr vhy he didn't testify 
about this one p&rticular act? Everything clsc he 
testified about, allecredly. The strange Mr. 

Rarnaba, tho missing l!r. Darnaba, v/asn't here. He 


perhaps could nave cleared a\.>ay the doubts 
again, he v»asn't here. 


But, 
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So even if you imagine that the rest of the 
governmenfs case in respect. to the idenfcification of 
Frank Russo were correct, we don't know if John Barnaba 
supplied those drugs, who wasn't a member of the conspiracy, 
therefore, not a part of the conspiracy, I submit to you. 

No testimony at all about where that man Frankie got the 
drugs. Was that in furtherance of this conspiracy? 

Is the government asking you t.o speculate? 

I am talking about proof, «vid t nce. Before you convict 
a man you must haveproof beyond a reasonable doubt. 

All of us, I am sure, Mr. Curran, flr. Phillips, 
his staff, all c f the counsel ■ or: both sides, and the Judge <* 
has noted it, hve been inpresssd by the way thafydu heve ' 
examined carefully what has been put bafore you, noticing, 
of course, those tangible things when you examine exhibits. 
We as defense lawyers or I particularly count on you now 
to observe what was there and what wasn't thcre. ifs 
just as important, remembering again that the burden is 
on the government, it never shifts. Ask yourself whether 
you are going to accept the cunning invitation to fili in 
thi gaps to the prosecution's casa. 

Remember eom.thing eIse. when we seleoted you 
we seleoted 12 jurors. We didn‘t select one. what do I 
mear.? 1 Kc „ when you go into that juryrcom certainly I 
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cun sure the Judge will teli you to discuss among yourselves 
what you heard, but if you in your conscience. and your 
mind believe something, be an individual, whatever way, 
whether ic be for conviction or acquittal. 

And remember this: we are both, the government 

and myself,asking for one thing only. We are asking for 
a fair t.rial. i am sure both of us — and I can speak for 
toe government in this respect - are satisfied totally and - 
and I will speak for myself and my Client - very appreciativ 
of the time that you have given in respect to this case. 

Our appreciation goes beyond our cwn personal interests. 

It goes to our appreciation for a systsm which we can seme- 
nmes say is faulty, but. trusting that it hss never com- 
pletely failed and trusting that it is going to be and is 

a good system, made goed, secure, by people like your- 
sblves. 

So when you go into the juryroom remember we 
selected 12 of you. Whatever your opinion may be, do 
your duty as you see fit. That is all any of us can 

ask from you. if you believe in a man's guilt beyond a 
reasonable doubt, than it's your duty, your sworr. obligatior 
to convict. if you don' t, ifs your sworn duty and 


oblrgation to acquit. 


As I said, we put our trust in you, we put our 
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yourself aboufc in the future . 

As I said, I am the last person to speak on 
behalf of Francis Russo, Frank Russo. No one else will 
speak for him except me. I thank you very much for your 
patience, your gruat tolerance in listening to me this 
morning. It.'s perhaps an insuperable burden, as the Judge 
would say, to listen to ali of us for days on end, but by 
God, it's important. It's desperately important to Frank 
Russo, and I submit, quite frar.kly, and I am not being 
melodramatic, it's desp c rately important to you tco. 

I thank you vtry much. You have been very 
patient. I ask you to bt patiant ihrough ali of the summa- 
tions. Quest.ion again the government in your oVvn minds 

as they make their summation about the evidence or its lack 

and then render a true verdict, which I have faith you will 
do. 

Riglit now, ladies and gant-lemen, kncwing what 
is to come, I can rest easy. As I say, the last words 
have been spoken until I trust I can hear the words most 

eloquently spoken by the forelady, "Not. guilt.y." Thank 
you. 


TUE COURT: All right, Mr. Harshal. 
(Jury left the courtroom.) 

™ E C0URT = right, g.ntlenen. Takc 


ten. 
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Mr. Richman, you are going to start. exactly at 

MR. RICHMAN: Fine, ycur Honor. 

(Recess.) 

(In open court, in the absance of the jury.) 
THE COURT: All right, bring back the jury, 

(Jury presdnt.) 

THE COURT: All right, Mr. Richman. 


SOUTHERN OISTRICT COURT RERORTERS. U.S COURTHOUSE 
EOLEV SOUARE. NEW YORK. N.Y. CO 7-45D0 









469G 


MR. RICHMAN: Your Honor, ladies and gentlemen 


of the jury. 

You will be hearing a lot of summations in the 
next thrae or four days. m fact, you will probably 
become experte in summatior. Hy summation will ba, I hopa, 
lrka the proverbia 1 minisjtirt, long enough t.o cover the 
subject but short enough to kedp it intarasting. 

This trial has bean a very difficult trial. 

It has baan difficult for all of us. It has bean long 

and arduous, tima-consuming and a lot of times vary haavy- 
gcing. 

Bafora I forgai, I war.t tothe.rk you'on bahalf •• 
of mysalf and Benjamin Tolopka for your attar.tion 'and the ■ 
sacrificas you have mada. I know it is not aasy baing 
lockad up as jurors for so long a ptriod of time. it hasnM 
baan aasy and I know it. I only ask that you ba patiant 
a littla longer, bacausa before the and of the casa lien 
Tolopka will ba entiraly in ycur hands and you will be able 
to makfc the decision solely. 

By now I hopa you know that I represent. Benjemin 
Tolopka. Ben is the retired police officer. 

In a case of this size, the attorney's biggest 
fcar xs that his Client gets lost in the shuffle. Scme- 
times you m&y not remember. There are seventaen peopl* 


SOUTHEfiN D.STH.CT COURT RCPORTERS. U.S. COURTMOUSC 
FOUEV SQUARE. NEW YORK. N.Y. CO 7-4580 









II 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


tp2 


4G97 


hdre and it is difficult. to see. 

Frankly speaking, I'm here six weeks myself or 
seven weeks and I don't know all the defendants, either 
recognizing them or by nane. I don't even know what is 
charged against each of them. All I know is what is 
charged against my Client. 

Here we have seventeen man before the Court 
charged with conspiracy, essentially. The Court will charg 

yr.u as to what the law is on conspiracy. He will teli you 
what conspiracy is and isn't. 

But sometimes, i feel, that. conspiracy, like 
beauty, is in the eyes of the • buholdersometimes it is • » 
tliare and sometimes it. is not. .In theory it should be 
the most difficult of all charges to prove, because con¬ 
spiracy is something theoret.ical done in secret. But in 
practice it seams almost to be guilt. by implicatior., and 
over the past few years it has become aImost a darling of 
the prosecutor's nursery. it brings people in here and 
dumps them around the table and before you know it, whether 
you want to or not, you are assuming a conspiracy exists 
because, hea.vens, they are all sitting around the table 
and no one would put them around the table unless there 
was a conspiracy. 

Well, nothing can be really further from the 
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truth, because in my Client's case, as well as others here, 

he do&sn't know anybody else. He naver had anything to do 

\ 

with cnybody else. Barnaba testified to that. And, 
by the way, that is the only man who testified with refer- 
ence to my Client. My client told you that and I believe 
they know it, too. My client doesn't know anybody here. 

But theoretically they make him part of a conspiracy. 

It seams easy to convict a man of a conspiracy 
than an actual crime or an actual act. And why should t.his 
be? Hov/ is it possible? Frankly, it shouldn't b & , and 
it is possible because of trials lika this. 

I scm«times feel that. the prosecutor is 'tryir.g 
to Show tlieir absence of facts ir; : ca.rt.ain cases b^ dumping - ' 
it together with others and you sort. of lose the image. 
Frankly, in all honesty, you didr.'t tak c notes, I t.ook 
notes. I don't even know what. went. on in this ent.ire cas«. 

I couldn 1 t teli you what anybody really did or didn't do 
from the testimony. I don't. see how it is physical possible, 
I can only teli you because my concentration is only related 
to my clier.t.. I really wonder how it. is humanly possible 
for you t.o think clearly, and to see, you know, what. all 
the issues are. 

I am afraid of trials like this because it is 
like a massive display. People lose thair individuality. 
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| Rememb « individuals ara on trial, Bot 

conspirafcors. People, individua) people. 

X am afraid that a procedent doesn't gat set 

here where these trials get commonplaca in other times, 
othcr placas. 

Wow, r.his is a narcotica case, essentially, 
and thure is no one in his right. mind who is going to come 
and tau you that narcotica is good. No sana parson should 
aven be in favor of it. It is a horrendous. terribla 

thing. And i„ summation Hr. Curran or Hr. Phillips, 

whoaver sums up — t don'f t.-- 

don t k«ow — vi11 probably make a 

9reat de.l about how terrible narcotica is, and he is right. 

Xt doesn't hava anything to do with this casa,- «arcotics 

stands condemned. Narcotica isn't on trial hara, poopla 

nre, paopla 11*. yourselves. With refarsnca, at least, 

« my citent, who I hava gotten to know, more like yourself 
than the peopla who tsstified. 

X em sura my coll.agues will point out whan they 
sum u P how important tte role of a juror is and they will 

fiU V0U in Witt aU th “ « heve leerr.sd in law 

school to tau you about jurors and th. duty of a juror. 

I just ask your attention and your natione I 

your patience now and I would 

likd to review with you -i net- 

V 3 ot the casa as against iny client. 

I Will try to do it briefly and succinctly. 


v~- 


/ 
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Remember when I opened, I stocd up and made iny 
opening r&marks, at that point I told you what my defense 
would be. I was criticizcd for it, but. I told you. I 
said, "Ladies and gentl&men, my Client couldn't have done 
it because he vasn't there.," and I told you where he was. 

Then I made a statement to you. I said to you, 
"Remember, lat's see how the government gets around that. 
Let's see how the prosecution avoids the truth, circumvants 


it." 


I ask you just to keep that statement in mind. 

I will refer to it later and I wi11 bring something up. 

When you go into the juryroom you are going to 
b<_ grvc.n a full list of ali the defendants• here and the. • ■ 
counts charged against. them. Half-way down the. list will 
be B«.n jamin Tolopka. If i can just make you remember, 

it is Tolopka, the cop, Ben, the policeman, so if you see 
it reniember who it is, pleasa. 

My client is charged with two counts in this 
indictment. Actually, he is charged with one act, but 
two counts. It says that in August of 1970, the lottar 
part of August — emphasize latter — they said it, I 
didn' t. -- my client suppcsedly received some narcotics 
from John Barnaba, unordertd, unrequested and unpaid for. 

ihat is count 7. But as a resuit of receiving 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUAHE, NEW YORK, N.Y. CO 7-45U0 












• 

4701 


1 

tp6 


2 

• 

that, it makes him part of the conspiracy. So essentially 


O 

i 

> 

it is the same. act, but fcwo differant counts. Thafs all 


* 4 

he is charged with. 


5 

I had told you in my opening, as I said, it 


6 

couldn' t. pcssibly have been and I think I proved it because 


7 

during the and of August, during the hours that Ilr. Barnaba 


8 

Said, namely, between nine and midnighr. some time, my 


9 

Client was working at the track in Yonkers, and when he 


10 

wasn' t working at. the track he was up-State with his family. 


11 

as he was every summer, from llay unvil October. But 


12 

remembcr I told you how they get around it. I will point 


13 




ii. out to you. r. o' i to >.• , 


W 




Now, the only witncss as against BanTolcpka- 


15 

was John Barnaba. You remember John Barnaba sitting over 


16 

there. He's the man who deserted from the United States 


17 

Army during the Korean War, not for any moral or religious 


18 

reason, he just deserted because he didr.'t. want. to go to 


19 

W2LJT • 


20 

Other guys were dying and he was dest.rting. And he 



went. to jail for it, as he should. 


21 



22 

Then he comes out of jail. Does he go hcnest., 


' 23 

st.ay st.raight? No, he gous ini.o selling narcotics in 


24 

1953 or '4, long before it is fashionable. He gets in 


• 

on the ground floor. He is going to make monav on it. 


2 

'Jhoy cacch him and they put him away. 
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lia comts out again. And no sooner do^s he come, 
out and he is back in business selling drugs again, and 
they catch him again. They put him away again, this time 
for four and a half years. And after fcur and a half years 
he comes out on parole and, I don't know what he vas doing, 
but he wasn't working, and they put him back in jail fer not 
working, for violating parole. n e doas another eight 
monfchs and comes out. 

Does he 90 to Work then? Wall, he hasn't vorked 
regularly sinos. He holds this job for a while and that job 
for a while, but before you know it, he is in bookmaking, 

h * iS in Shyl0ckih 5 snd «>«" wlthia four yirerc - aft.rr ooning ' 
out of jail he odmits to being back at salling 'druejs. ■ 
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7 his nan is 4 3 vears old, he spent noro 
than half his life in crine. In fact, his entire ndult 
lifo in crine.. liis entire behavioral system lias no 

rcdecning values at all. He admits to lying, or as 
he says, he is holding back, v;ho involves his fricnds in 
cases — you renenber Frank Lalli, he likes Frank Lalli, 
had no narcotics case vrith hira, yet he involves hin in 
another caso. But Bon Tolopka, v;ho he docs not libe, 
he roallv doesn't care for — do you renenber the 
little argur.ent v;e had whethcr or not he says he docsn't 


trust hin? 


!7ell, duri na the trini and durinn vour dc- 


liberations later you v;ill be able to refer or the court 
v;ill say that you can hear the ninutos read back to you. 

On page 1576 — I don't knov vhv v:e v;erc 
arguing Darnaba says no, he docs not trust Tolopka, 
docs not trust hin. And here v/e have a tvo-tine 
narcotica loser, a desertor, an adnittod pusher, a Shylock 
and a ganbler. He docs not trust a cop. Of 
course not. Who is he going to trust? He j. s noinc 

to trust nnothor crininal? He deos not trust Len 


Tolop];a. 


F.ut becausc he does not trust hin, ho's not 


eoir.q to involve lien in this caso. Nov, that logic l.ind 
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of escapes nc. 


He oays, this Barnaba savs, that in August, the 
lattcr nart of August of 1970,!Uchard Forbricfc orderod 
a cortain ouantity of narcotics. I think it vras a 
nuarter of a hilo of cocaino, and said it vas for Ben 
Tolopka. He has no contact with Ben. He met lien, 

but he had no narcotics dealings with hin. 

Nov; ' this barnaba is just starting a 
brand ner narcotics business all over again. Ho i s a 

careful man, he is a 8hrev«l man, he has been avay, hc 
knors hov to nove. 


He tahes a narcotics order fron this Pr. 
Forbrick and delivers it to Benjamin Tolopka, not be- 
cause he vas suprosed to, but becauso he couldn*t find 
Forbrick horne. Ile vas not supposed to do that. 

There vas no nonoy involved. It vas unordered and the 
nan he knovs to bc a former detective, and he just goor. 
and says, "Here is some narcotics for vou." 

To bclieve a story like that one vould have to 
be dumb, deaf and fclind. It is a concont that is 
ic id boliot. It is abnolutoly incrodiblo. But 

v.’o are not finished v/ith the unbolicvable aspecto of 
the case. 


Mr. Barnaba doon not teli anybody aJxjut this. 
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for four years. 


Not for such a short v;hilo # 


Ifs supposed to be one of his earlior 


de3lS ^ thiS SUpposeJ conspiracy and he doosn't toil 
anybody about it. 


rested. 


° n " OVenbor i' 1 - 1372, j ohn Barnaha is ar . 
n ° 90rs “> hin, and nata. hin into 


3,1 int ° r “ nt - Does «-loso Tolopka then? No . 

raacrber ' has torminated his deali»„ s vith Tolopka 
" ho doosn*t havo to protoct hi,, Mter all , he said 

^ '’ 1S dlr ° Ct CaS ° in 0ct °ht,n ho didn-t v;ant to havo 
onything to do vi t h Bon. You romenfccr that. So 

" doesn disclosc SoiOjKa On Hovenber 14, i 9 72 io Kogers. 

he tcr.tificd betor, tho stato grand jury i„ j uno of l „ 3- 

IX>es he ncntion Tolopka then’ »>_, ., . 

t tlus Darnaba, nopc. 

1,0 PPCahS t0 np0cial W Torrey shutos in 
Scptcrcber, 1973. Does he nention Tolopka then? No , 
he doesn't. 


He tostifios bofore tho fodoral grand jury in 

October of 1977 , 

Does ho ncntion Tolopka then? , to . 

In faot, ho doosn't ncntion Tolopka at all until 
ovor a voar after ho is caught. ,. t tho ond a< 

lu- -irst uontions, "Itali, i had a transnction 
with this tollo* Bon Tolopka four years or thrce and 

° ” 3lf y ° 0rS aQ °'" °"° ««* heforo he tostifios bofore a 
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c-ral qrand jury, one month boforo this case started. 

It is rather late in the gane for a pcrson you 

t even lilo, ^ Wc have a raan allegedly cooperating 

WUh C ° VCrnRGnt author ities and suddenly a month be- 

I°ro the trial he reraerabers' Ben Tolopka. i t is 

incredible. But yoabaven-t seen anything yet/ 

Vou see, in his debriefing in November, 1972, 

Mr. Rogers asks hin "iv.i 1 i 

' Ifell, vho vere you dealing vith?" 

He saya, "Onlv four peon]e i 

peopxc, and he gave four 

nanos. Ile didn't give Tolonl-»».. 

q T ° lopKas nane, he gave four 

nanen. 


And they askod hin — and’ also'’ ^. • 

u aAS °, if vou v/ish to 

refer to it it it r age 15 31 and 1 S » 2 . thia convirsation 

rring to non — he saya to hin, "Well, v ,] lat 
v»ere vou doing in 1970 ?" 

Barnaba says, "Nothing. x v . aa , . 

'as not doing anv- 

thing in 1970 ." 


Apparently he got started in 1971 A , 
and a half lator he concs hac}- with «- 

ach with a transact.ion in 1970 . 

What r.ore could ho lose’ ITrt . 

* , He v ' as g°tting big casos. 

TolopJ a, according to hin vn- , • 

* <-« iun, v.ac nothinrr. lir> 

* u - v.vion t ovcn 

dealing with hin any nore. 

He says he cloet not want to got furthor i„- 
volvoc!. x noan, how nuch noro invoiveu Uoon a nan have 
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You see, Barnaba v/as lying by his own admis- 
S *° n ' J^causo he said he didn't v/ant to get Ben involved, 
nut he didn't teli you voluntarily until I dragged it 
out of hin that in May of 1973 he v;ent to Tolopka's 
house. He v/as wired up and, in fact, he called hin 
on the telephone and his conversations were recorded, 
whieh veren' t introduced by then. Do you know why it 
v;asn't introduced? It had nothing to do with narcotics. 

This pusher goes to Ben Tolopka. For v/hat 
reason? To buy a watch for his daughter. But he 
is trickv. He says, "You got the stuff?" 

1 f' } ' • • ** * 

Bo Ben says, "You nean the vatch, right?" 

He says, "Yeah." 

He is trying to nake it sound like it is drugs. 
y.nd even Barnaba says, "Well,- I don't ronenber that, but, 
yeah, it could have happened that vay." 

He is trying to get that conversation that 
is kind of questionaLle. You see, I don't knov vhether 
you can blane Barnaba so nuch because this is a nan vho 
is going to go to jail if he doesn't bring people in and 
he's got to buy his freedon vith other people's lives, 
bnether that is good or bad I an notgoing to go into. 

This entirc systen of inforners, I don't ):nov:, because 
they are buyimj the.ir v?ay out, and tlie r;ore lives thev 
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throv; into it the grcator assurance they will get that 
thcy wouldn't get tine. Dut that is the system and 
that's hov it lias bcen working. 

You knov, I had a station Identification type 
of thing at this point in ny‘ sunraation. There is a little 
storv that I vrantcd to call to vour attention in the 
Bible. I an pretty hung up on it. It is the boo): 

of The Apocrypha. That is a series of books, not in the 
Bible, that v:e excluded fror.i the canonized portion of both 
the Ilev; and Old Testanents. There v;as one little 
story that is very brief and I vili just call it to your 

4. . i . l ' , a '' * ' 

attention just to nake a point, the story of Daniel and 
Susanna. 

This story is about there onco lived in Babylon 
a nan naned Joakin v.’ho had a bcautiful narricd daughter 
Susanna — vithdra^n — narricd Susanna, and hc vas a very 
v*ealty nan and he had a big courtyard and in the courtyard 
the judgcs of Israel at that tine v?ere to hold court each 
norning. 

The tv/o elders of the connunity vero appointed 
that year and it vas vritten that vi ckediviss cane over 
Babylon. Tliese people vero not pnrticularly 

straight. And they lustcd after tliis Susanna and they 

v;crc avare after court vas finished in the norning 
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aH tho P eo P- lc '"ould leave the courtyard and then she 
v;ould cone out and tabe her bath. 

One day they confronted her and they said, 

"ne uith us or V7o will accuse you of adultery and then you 
will be stoned to dcath." 

A;ul she rcfttsod and they accused her of aduitorv, 
fcoth of then. 

You seo, there they needed corrohoration, hero 

you don 1 1. There they needed tv.-o vitnesses, in this 
court you don't. 

Itow ' the P° int of the story of the story is 
that she vas condenned. She vas found yuilty of adulter- 
on the testinony of the se tvo so-callod vitnesses. ' n ** : 
And as she vas being led off to be condenned, Daniel — 
that vas tho Daniel fron the lions' don — he cane 
forth and said, "Hold it, let us nahe an honent incuiry 
over here. iab.e one of the vitnesses over there I 

and lefs inquire as to v/hero this allcgod ovent occurred. 

They put the question to one of these judges 
and said, "!7hat happened? Uhore did this occur?" 

"Uell, slio vas subrnitting to tho lovor's or ardor 
Of this young nan undor the clove tree over there." 

Then they brought the othor vitnoss forvard and 
they said, "Khat happened?" 
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lio saitl, "Shc was subiaitting to tho ardors of 
this young nan by thc yev; treo over thcrc." 

It v/asn' t a big difforonco in their story, 
it was little thingn. And thono nen stood convicted out 
of thear ovm nouths by little errors .in their testinonv 
and they vere condemned to death and Susanna was naved. 

I roally brougnt it to break up the continuinty 
of the trial here, but ti also inaltes a point. It nab.es 
a point that by little things can v.-e teli vhere a guy is 
lying. 
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John Barnaba navo four different stories of 
events on the niqht with refc*. ance to lien Tolopha. 

He gave one story to Torrey Shutes, another story to the 
grand jurv and tvo different .stories hero in court. 

You see, one of the stories vas that vhen 
he brought the narcotics to Ben he v;ent dovn to Ben's 
basenent. By the vay, a basenent he doesn't describe. 

And you can loo]; at this in evidcnce v 7 hen you are in the 
jury roon. You can ash for ali thj evidence that Ben 

introauccd. Taho o looh «at it. He couldn't describe 

it. It is there for you to look at. 

' w • •• c ’• • • • * * 

l!e t;cnt do\/n into the basonont and in the base- 
rent, although Ben did not oxpect hin, vas a blach nan 
sitting vaiting. llhat is he waiting for? Barnaba 
v;ould have you believe that he vas vaiting for narcotics. 
According to the story he told here, the blach nan cut this 
paper pachage and testcd narcotics. 

l?hy? You see, there is no narcotics in 
this case, at least as against Ben Tolopha, none at ali, 
and the v;ay thcy have to gct it in under a caso, ccrtain 
lav, you hcive to tcstify that there vas sono h.ind of 
knovledffo that it vas narcotics. r>o I!r. barnaba, 

anpraised that situation, a jailhouse lavyer, puts the nan 
in the basonont so that he can idcntify this quantity of 
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I thin): you Jcnov/, this Harnaba is ono of the 
lov/est j..oral characters I have evcr secn. I can't 

attacl: hin too nuch because I thinkit is apparent to you 
all. 

ihe }>ad thing is that he said v;hcn he vas ar- 
rested, "IMI do anything.. i don't vant to bc sent 
back." And suddenly hc is given a nunbor and he bccono! 

an informer, and he knovs that he lias to trado others' 
freedom for his ov.ti. 

He noves slovly at first. First he brincjs 
in his frionds on tape recordings vitii rofcrence to 
convorsations. !Jo narcotico is bought or sold. Then 
he involves others. F,ut his keepers, tliey v;ant moro, 
and he is going to liave to give then rore, 

Hut after a vhile Darnaba gets verv confident. 

In fact, he gets a feeling of pover. He is alrnost 

libe a god, hecauso on his vord alone peoplc stand con- 
victed or at least accused. Just one nan's v;ord. 

I irst he tal.es care of peoplc he owr-s noney 
to. u e have nentioned that. Not in this case, in 
ot,ier cases. Then peoplc he has argumenta vith or he 
doesn't trust or he doesn't really liho. That's ho\; 
and vhy Hen Tolopha is in this care, nothing elne, bc- * 
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cause nside fron what Barnaba says thcre is nothing in thi 
case. Ihcre is no narcotics, there is no tapes, there 
is no agents, there is nobody else who testificd to these 
evcnts othcr than John Barnaba. 


Suddenly you cloaJ: a nan who is a total liar, 
a total thief, a total degenerate in evory sense of the 
word, and you give hin the power of life and death. 

That's freiqhtening and that scaros ne. 

You knov, if thic case was treated by itnelf, 
if Ben Tolopka vas here vith nobody else around, you 
ladies and gentlenen of the jury wouldn't give five 
r.inutos of crodibility to this person v s testinony.' 
rut he testificd five veeks ago'and"after a v/hile you 
lisc all continuity of what is going on and he gets lost 
in the shuffle, and that's v;Hy he vas dunped into this 
case and that's why otliers v/ere dunped into this case. 

How, I don' t hnov; the truthfulness or honos ty 
as to other cases. I am not arouing for other cases. 

But this is too massive a case to he handled properi'*. 

So nuch hanga in the fcalance. A nan spends his cntirc 
life being a docent hunan heing, doos areat for societ*', 
ane can he accused on one ni.-.*s sav-r.o. 


You know, when we opened and I told the 
doj.ense of 1’ r. Yolopka and said he couldn't have possibl" 
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been thero the governnent probablv v;ent back to l'r. 
Barnaba and said, "Lool - ., vou told rre about an event in 
the lattor nart of August. It couldn't havo happcned." 

Ile says, "V.’hat do you ncan, it couldn't havc 

happcned?" 

/ 

"Uell, Tolopka vas vorking, he v;as away." 

£o Barnaba thinks. Ile cones up v:ith anotker 
transaction in October. Not a tranr.action. Me 

says, "I nevcr gave r.arcotics to Tolopka, I novor ro- 
coived nnrcotics fron Tolopka," but he had an argunont 
vith Tolopka about ccrtain narcotics which v:as brovn, 
which allegedl'' vas returned to Morbrick, Forbrick said 
it vas returned. 

i 

It's not everi laentioned in the bili of particu 
lars, which the governnent has to subnit to lav.-yers. 

It is not nentioncd in the imlictnent. \7hv vas it non 

tioncd late in the trial? You reiaeiabcr I told you 

earlier, "Uait, lot's sce hov tho govcrnr.ent gets around 
this, hov; the prosecution is going to try to inveigle 
Hr. Tolopka into this case." That's hov thcy are doing 
it. 

I want to read sonething to you, vcry briefly. 
I ar.> qucstioning :'r. Barnaba concerning "i:hcn did you 
cor.c up vith this story, Hr. Barnaba?" and I asked Iri:i a 
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qucstion: 

"You sure it wasn't v/hcn !*.r. Curran or sopeone 
told you that Ben Tolopka couldn't havc possiblv bcen 
whore you say Jiu \;as in August of 1970?" 

He say 3, "Ho, sir ." 

And I say, "Isn't that your way of getting 
around his story?" neaning Tolopka's story 
And his ansv;er is, "Yes, sir." 

It is right here in the tcstinonv, pacre 1620, 

1ine 11. 


So now we knov vrhat v?e are dealing vith. 

V’e are dealing v*ith the nrosecution trying to cover up thei' 
ov*n records. The y knov thoy got the wrohg r.an, thev 

shouldn'g have involved Tolopka in tliis. But nov thev 
are trying to snooth out their errorr., they are trying to 
cover up. 


You renenber Ben Tolopka tool: the stand. He 
subnitted himself to cross oxaiaination by I!r. Curran. 

He told you he v»as 55 years old, that he is narried for 
35 years. That he deserves a nedal for even by itsclf. 

Ile lias tv:o childrcn, one of vhich is a 
r.:nrriod daughter, and Jias four children. 

He has been v;or):ing 4 0 years. He ovrns Jiis 
ovn liono in tlie Bronx, vhich lio purchased in 1951, 
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$11,500. 

Jle was a police officor and roso to first 
grado rtetectivc until Le rotirod in 1966, that he has 41 
citations and is onc of the nost dccoratod men in tho 

departnent. 

And then v;e producod the list of his citations. 
Capturcd a floeing holdupman, disarncd and arrested a hold 
upir.an, disamed and arrested a nan attnmpting to shoot 
anothor, pursucd and arrested a youth who tocjethcr vatii 
a number of othors had causod a disturbance and fired tvo 
shots at officors, apprehended a burglar, reocived tho 
Charles 1 !. Pabin bednl for valor, ' apprehended a nan v/ho 
hafl fatnlly «hot another, located throe nen who had 
connitted an arned robtarv, after a strugqle onch ono was 
disarir.ed of his weanon. I can ' 1 ° “ n for 41 d.i.f ..orent 

citations he roceived. It is in evidonoe. You 
looh at it. Takc it into the jury roon v.dth you and 
vou teli me i£ this is the typo o£ nan who vould bo 

involved with a person lib.c Harnaba. 

All this can go dovn the drain, this entire lite 

of decency, becauso of this onc nan'n statenonts. Ilo 

norcotics, nothing else. 

Then ve interrupted Don '8 testinonv and nut 

Iirs. Tolopha on the stand, and if you thinJ: I vas vorhing 
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tovrard your synpathy vou are absolutoly right. She testi 

fied in a vheclchair. She is paralyzed. She vas 

paralvzed in May of ‘73. Ile feeds her, vashos her, 

dresses her, cleans her, shops, coohs. Married 35 

vears. This sounds lihe a type of heinous r.ian, doesn't 
it. 


liut sho also telis us aliout the systcm in 197 0 
v/hen Ben vras vrorking at the track one vreek on, one veek 
off. So he couldn't have possibly been vrhero Mr. 

Barnaba says he vas in the latter part of Auguct. 

And vrhat do they do up at the country houso? 
They do a little pianting. It is not a big house, 

nothing fancy. I clon't think the >rosecution evcn neant 
to allude that it vas a fancy house. It vas an 

ordinary house. Pron May until October Ben doesn't 

spend anv tine in the city e>:cept vrhen he is working, and 

he is vrorking at night. 

You remenbcr also tliat Mr. Curran didn't even 
cuestion Mrs. Tolopka, not one vord. V7ell, he is going 

to sav, "Uell, it's obviously a vrife v:ho v/ould cover for 
her husband." Is tliat so obvious? 

I left hin open wit-h a cuestion. I said 

to her, "Mrs.Yolopka, vrould you l.ie for your husband?" 

She said, "lio." 
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Ordinarily you cone bacl: and you say, "You ncan 
vou wouldn 1 1 lie for your husband?" That' s a tcch- 
nique. I?e didn't evcn do that. Oh, lie is going to 

say it 1 s uninportant. If it is so uninportant uhy 
^^dn't he confront the v/itnoss »*hoa he had hor? 

The next v/itness v/as Mr. Jinny Stasio, a 
neighbor of Ben's, a little, norvous nan, honest nan. 

L8 years straight v:orl;ing the sane job f fixing motion 
picture cameras. lie tallis a little too fast. Ile 
doesn't cone across as polished as sone of us v.-ould lilic. 
Dut v/hat do ve ncasure a nan by, his life or the v/ay 
he tallis? 


You knov:, Ilr. 


Curran had him do\;n in the 


office here. They callod hin dov:n in the office. 

Ben vas not proud of the fact that he v/as arrestcd and 
didn t teli his ne\ghbor that he v/as arrested, ur.til 
f!r. Curran did, and said, "Cone on, v/hat can you teli us 
about this guy Tolopha?" 

He savs, IIe's a great neighbor, he helps cverv- 

body." 


lie says, "I don't v/ant to liear that. h’a'rc: 
not going to use you. Didn't you see anv narcotica 

being nixed in the bascnent?" 

He says, "Ilo, I ncv r sav/ anything likc 
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that." 

You see hovj llr. Curran tried to put the.se 
words in his mouth. 

Mow f Mr. Curran or Mr. Phillips, whoever 
rup.s up, nicyht try to nake sonething of that. i 

thinl: you should give it the crodibility that it de- 
serves. 


SOUTHERN dist rict court reporter* u s 
foleysouarc,, <CWYORK iN-Y- co 


COURTHOUSE 
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hpl 


Thsn we had Hr. Tolopka's daughtar on the stend 
She told us 3 ust about the iystem and she knaw it vas 
Sunday morning ha came up bacause ha brcught the buns and 

tha papar, which vas latar substantiated by Mr. Malarba, 
who works at tha track. 

Then Dan went back on tha stand, Ben Tolopka. 

Ha told you how ha had mat this Barnaba and how harnaba 
triad to chaat. him out of 5300 when ha triad to buy a oar, 
that his car was burnt up in May and ha want to tha used 
car lot on Boston Road and he mat Barnaba, who callad 
himsalf Bonnavilla, and he baliavad his nama was Bonna- 
villt. lia prcmisad him a creampuff. Sona' creampuff. 

So Ben gava him 5300 whsn Harnaba came to his 
house and wa don’t sae Barnaba again until November of 
'70, aftar thasa allaged evants took place, when ha has an 
altarcation and squt-sas tha 5300 out of Mr. Barnaba. 

So xt couldn' t hava happer.ed. The entira evants 
couldn't have happaned, bacausa in tha summer of '70, 
ona, my Client was working or ha was up in tha country, 

Which has bsen substantiated, and by his own testimony, 
he ncVtr cven saw Bcirnoba. 

You know, the government. tried to be slick in 
onc thxng, I will tali you quite honestly. T hay bring 
in this man from Motor Vahiclcs, something about. a car 
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With Ben because of tta. date of October, 1973. it „as 
October 3rd. The reason I remember tha date is because 


my birthday is October 3rd. 


Ban was working at the track that day too. 

But whac tliay failed to do — they corroborated my clienfs 
story. They did it £or md and , tJlank ^ ^ 

my Client during that period of time was looking for a car. 
That f s exactly what we were saying, fchat he got a car in 


Octobter. 


That's right, they did it for me. 

Then Tolopka testified as to the days he was 


working and the days he was off. That is all in evidence. 
vcu have the sheets you could look at. in the juryroom. 
we put all this evidence in, except for the time sheet, 
Which Mr. Curran allow*d in or put i n . 

But one thing on this time sheet. it showed 
that on August 4, 1970, Ben was off, he was out. sick. 

Now ttr. curran is going to try tonate something out of this, 
that his Put, Mr. Barnaba, was really wrong, he didn-t mean’ 
tha latt,r part of August. Now they are going to bring it 

up to the early part of August. But that is r.ot. what he 

is tastifying t.o. is hp t-r-tr-'• 

y S he ir y-”9 r.o impdach his ovn witnass? 

He is going to say, "Wall, ha was out. sick, 

and although Barnaba didn't. have an appointment, he knew 

or he came down to Ben's house unannounced, unexpected." 
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It doesn't ring trua and it doesn't hold water. 

Both events that Hr. Barnaba testified to, tha 
end of August, the beginning of October, ara equally 
impossible. Ben was working tha beginning of October, 
up till the 3rd, thcn he went away until the 12th. ifs 
in the recorda. You can hava it. Check it through. I 

want you to. You teli me whether a man living in his 

house, a little house in the Bronx, is the man these people 
wouw try to make him out to be. Or are they covering up 


their own errors? 


You see, Ben Tolopka is a decent, honorable 
person. We told our defense from' the first. We are not 
hiding a thing. We didn't wait until ha took the stand to 
give. our defense. We told it to you the minute you sat 


down h«re. 


I also promiscd you I wouldn't talk to you for 

ten days after I gave you my opening and I kept my promise 
ther«s too. 

But now wj are t.rying to att.ack a man by im- 

plication. We have Hr. Curran saying, "Well, Hr. Tolopka, 
you got mone.y, don't you?" 

Ile says, "Yes, I have thirty, forty thousand." 

Be is not hiding it. Does that make a man a 
criminal, to have tl»irty or forty thousand? lle has a little 


,outm ern D.srmcT court reportehs, u.s. courthousc 
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piece of land, ha has a car. 


But listen, I will explain. Very simpla. 

The man has it ali in savings accounts. Ile has put it. in 

over tha years, because if he. didn't put it in over the years 

on a regular basis I am sure they would hava subpoenaed those 

\ 

records and had them here just to Show you my Client was 


lying. 


Also, if he sold narcotics in August of 1970 


certainly they v;ould have had some cash going into the bank 
account then. Where's thc. records? They didn't produce 
them because it doesn't Show anything. 

Now, with reference to this money. You don't 
have to bs a mathemat.ical genius to work it out. My Client 
retirtd 1966 and he got a $13,000 lump sum which he dspcsitnd 
in a savings account. At 4-1/2 or 4-3/4 interest compounded, 
lxke all the savings banks do, and as Mr. Tolopka t.estified 
to, that 13,000 is now 20,000 today. 

In addition to that, Mr. Tolopka earns 13,000 a 
year. His income tax are in evidence. Chack them. He 
earns $13,000 a year plus he gets Unemployment. plus he sells 
a lit.tle jewelry on the side. So you figure arcund fiftaun, 
because Unemployment is not t.axabla. it's arourd $15,000 


a year 


It s only him and his wife. He has no rent. to 
pay. The mortgage is no mortgage. Thafs roughly 25 
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I 

per cent of your income. You 

Y Can t save $3000 a year on 
$15,000 income? Kalf -h h» ^ 

f tJle food «»at he eats is home- 

grown, which is preserved. 

tnes by lmplicaticn. Now, $3000 a year 

sir.ce he is retired, tiaht 

9 y * ars ' comes to 24,000, or with 

compound intv^rcsi* /\n nnn 

1 Xt S 40 ' 000 - fog.ther vith the other 

tWenty yOU have 60 ' 000 - —t about au those other 

yaars fro ra 1,51 through the ti,e he «tirady Doasn , t „ B 
save anyfching? 

Ife not surprising that he hae this mu ch „,o r .ey 

says he is. .... 

Now, you look afc those - , ■ • 

Oo& tdX rft ^urns, ‘you look ai: 

thi “ 6v *dence. and you teli m , whether th- 

S ' tntr the cnnre story is 

baeed upon oloude and inr.uendoes and 11 . s . 

HOW, aen tock the stand. He didn't have to. 

«a took the stand, openlng hineell up to all 0 f Mr. Currar,s 
experience, which is great. 

Oh, I a, sure that Mr. curran vili po i nt out tha . 

Client*, has , . 

experi.nce teetifying as a police officer 

ooes that make his statements less truthfuU 

Vou know, ve are living i„ an age where beir.g a 
policeman hy i.plication see.s that you are a cri m inal. 

n doasn t. have a mark against. him. They couldn'fc 
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find anything. And they «enfc through ^ recQrd ^ 

subpounaad it and tha whola recora „as hara, «is entire 
I polica history was in this courtroo.. You se8 what v , ey 
hava to Show for it? 41 citations. 

Hoesn t a man's iife mean anything? if you put 
it on a scala, Ben-s life and his word as against this .an 
Barnaba's life and word, what could you believe? 

Can you find anything elsu but reasonable doubt 
as to Ban's innocence? If you did anything less I would 
qucsf.ion thd capability of thd jury. 

can a parson.a good person, conduct his antira 
Uf * “* “ d=S ' Cr ° yid by °ha ‘mah's "word? i aphasia*, 

ttara-s no narootics, theru-s no tap.s ;^ie's no c th.r ' 
testi.ony, there-s no agants testifying, tharfs nothing, 
just a man's word, no picturas, no nothing. 

You know, thd maaningful things of our lives 


don't. occur on the battlefi&ld. 
day life. And you. vou 


They occur in svery- 


ay '• And yOU ’ yOU P^OPI^ tere, have an unusual role 
to play. I would say don't let the prosaoution gat eway with 
this cover-up, this farce, because if you do who among us 

is safe. Tomorrow ifs hir,, tomorrow ifs eo.eone eis*. 

One man word can aocuse anyone, and that .an can go away 
ior that, go to J.il for that. I don't want to gat ovarly 
dramatic bacause I h.va troubla controlling .y emo ti 0 „s 


ioutH %rr s ^:r. 
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somet.imes. 


The last two wrtnesses were Frank Halerba, the ner. 

who worked with hin as a police officar and wSs his boss 

at the track, „ho substantiated everything about the workir.g, 

Substantiated everything. „« also told you that he waa 

a damned good cop and he thought he had nore citatione than 
he had. 

Tho last witness was Jack Mullins, the con- 
fidential investigator with the Attorney General o£ the 
Stare of New York, who knows Ben for 40 years, and he says, 
this quiet man says that hen possessae a wonderful reputation 
for honesty and truthfulness and he was a darn good cop.’ " ' 

What more could be said about a man? Ifs more 
like a ttstimonial dinner. 

llow could Bun have done these things? i say he 
couldn't and didn't. He doesn't. know anybody here. He 
couldn't. have been involved with anybody here. How could 
he be part of the conspiracy? He didn't even know it 
existed, if it really exist.ed. 

Well, the prosecution is going to say that 
Porbrick had something to do with it. Where is rorbrick? 

You might as well say Howard Hughes had something to do with 
it. Ifs the same kind of invertod logic. The whole 
concept escapes me, the whole reasons for this nonsense. 
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I have rambled on long enough. I am going to 
terminate now. I just want you to use your logic, your 
natural intelligence and your common sense. I don't. think 
these peopla have.proved anything, and Ccrtainly not the 
guilt of Ben Tolopka beyond a reasonable doubt. 

I want to just say in closing that if I have 
done anything to offend you doa't hold it against. my* Client, 
I am merely an advocate. 

Just keep in mind v;ho was saying what and what 
was said and when Mr. Phillips or Mr. Curran talks to you 
pleas e reinembsr what I said. I think if you are fair- 
minded people and intelligrnt pecpla you Cc.n't have any ~ 
other choice but to find him not guilty. .- o*.\ 


TH E COURT: All right Mr. flfershal. At this 
point, ladies and gentlem fc n, I think you will go to lunch. 

(Jury left ths courtroom.) 

THE COURT: According to my score sheet, Mr. 
Rosenbaum, you go next. Would you be prepared to start 
off this afternoon? 

MR. ROSENBAUM: Yes, your Honor, but I had spoken 
to Mr. Sunden and I believa he said he would take next and 
I will follow him. I spoke to him this morning. 

Your Honor, Mr. Sunden is arriving now. 

THE COURT:I just want to make sure that at 2 
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o'clock we have someor.e starting off. Mr. Sunden, do you 
fchink you will be prepared to st.art at 2 o'clock? 

MR. SUNDEN: Absolutely. 

THE COURT: All right.. Mr. Rosenbaum, you will 

follow. 

MR. ROSENBAUM: Yes, your Honor. 

THE COURT: Then Mr. Warner. I don't know if wa 
will get any further than that today. 

Next. on the list is you, Mr.Rosenberg, Mr. Lopez, 
Mr. Eliis, Mrs.Rosner, Mr. Fisher and then Mr. Siegal. 

MR. SIEGAL: Wh&n? 

THE COURT: Mr. Siegal, I have permitted J and' v/i 11 
pe.rmit summation for any time that any defths s ' cour.sel 
wants to stand up and sura up. I just. suggest generally 
-nat tha shorter they ara the more effective they are. 

But I ara not going to hold anyone. Everybody has their own 
style. 

All right. Let's be back at 2. 

(Lunchton recess.) 
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AFTERHOON 


S E S S I O N 


2.15 P.M. 


(In open court,in the absence. of the jury.) 

THE COURT: Mr. Sunden, are you ready? 

MR. SUUDEN: I am. 

THE COURT: All right, bring in the jury. 

(Jury present.) 

THE COURT: All right., «r. Sunden, you may pro- 


ceed. 


MR. SUNDEN: Thank ycu, your Honor. 

Madam Forelady, Judge Duffy, counsel both for the 
defense and the govarnment, and ladies and gentlemen cf the 
jury. 

As you know, my name is Gary Sunden and I 
represent Mr. William Alonzo. Just. t.o make sure there is 
no doubt in your mind, Mr. Alonzo is the gentleman who is 
seated over there in the green shirt.. 

A_ you know, this is the last. chance that a counse 
for a defendant has the chance to address anyona here. The 
order of summation in a crimina! t.rial is always that the 
counse* for the defense goes first and then the counsel 
for the g over ninent, the prosecuticn, goes last. Of course, 
this presents a lot of advantages to the government attorneys 
because thev have heard what the defense counsel say and 
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they can shape their argumsnts to you based or what is said 


and, of course, there is no opportunity for a defense 


counsel such as myself to coma back for rebut.tal argument. 


or for fiva minutes to clarify something, so, of coursa, 


when X talk to you I must,to adaquately represant Mr, 


Alonzo, attampt to anticipate the governmenfs arguments 


that they might maka. So, of course, naturally this mt.ans 


being a defense attornay and being in this position that. 

I must try and cover the entire field of what I anticipate 


the governmant might say abcut Mr. Alonzo. 


Now, getting into the case, the first. thing I 


want to say is that at sone point, . l&diss. and gcnhlenen, 


you are going to retare to tha juryroom ; to dsliberate and, .... 


the entire jury and the forelady is going to be presanted 


with a form and at some point a ter deliberat.ing you are 


going to take a vote and you are going to check off how 
you vote guilty or not guilty as to each defendant. And 


the first thing that you will notice looking at it frorn 


the point of view of Mr. Alonzo is that thera are many counts 


in this indictmsnt. In fact, I believe the jury will be 


submitted at least 25 counts. And a.mo'\g those 25 counts 


is a singlc. conspirecy count and the balance of the counts 


are all substantive counts, counts of possession of nar¬ 


cotica, counts of sales of narcotics and various othcr 
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substantive counts. 

The first. thing you will notice regarding Mr. 
Alonzo is that he is not named in a single substantivE 
count in this entire case. You will see a. long list. and 
thare will be many places to check off and his name will 
be mentioned onca, that is in tha singla conspiracy count/ 
and that is all he is chargtd with in this entire trial. 

He is not. charged, and I ask you to take note cf this / he 
is noc chargud with any sala of narcotics, he is not charged 
with possassion or possassing with intent. to distribute or 
facilitating distribution or anything lik*. that, he is 
chargtd in a singla count here.. 

The qutstion has be>n raised,.well,what is the 
conspiracy here, basically. Of course, his Honor will 
instruet you or that, but succinctly put, thare is goir.g to 
ba an allegation that this was a conspiracy or an agraement 
to distributa narcotics. And,of course, we are presant 
here at the trial. and the first thing Iwant to teli you 
regarding llr. Alonzo's defense is this: 

He, aftar he was arrasted and he was arraigned, 
he was brought before a judge, he entered a plea in this 
case of not guilty. What tha+- means, in effect, i.-, that 
Mr. Alonzo has already toid the jury that ha is not guilty 
in this case. And, of course, under our system of law, 
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an accused persor is not under fche obligatior. to testi fy. 
Judge Duffy will give you instructions on that point and 
I ask you closely to listen to fchose instructions. 


But. fche Cardinal point liare is I wanfc to say this 


here: 


Mr. Alonzo has not enfcsred a plea of guilt.y here, 

I 

in f acfc, he has done fche confcrary, he has enfcered a plaa of 
not guilty and he has told you, in effect, fchat. he is not 
guilty of fche charge of conspiracy. 

Another point in this trial is, of course, that 
we ali, as huraan baings, have been through a long cumbersome 
proceeding hera. ifc has • bediKjmany waeks. The one vary: 
point that I think must be stressed .here is that although •. 
it has bean, in terms of how ali of us migM*. experience. ifc 
as human beings, it has been one gigantic sequence, and 
in fairness to every singla accused person sitting here in 
the courtroom, it is an ind /idual separate trial as to 
thorn. so you, the jury, are really pressed with the very 
difficult burden of separating in your minds fche fact that 
each liuman bfcing charged here, and specifically Mr. Alonzo, 
he is on trial on a separate trial here. And guilfc, as it 
is alleged and as the govcrnir.ant has claimed ifc has shown, 
guilt must be an individual thing. 

Under our System of law and under our society, 
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ws have fortunataly dona away with the concept of guilt 
by association or by slur or by som«thing that is less than 
individual guilt shown. So in fairness to Mr. Alonzo 
in your deliberations, I ask you, ladies and gentlem^n, 
to pleas a bear that in bind. 

When an attorney gets up and says things like 
that, of course, averv juror intends to be fair, but ws are 
all human beings and, of course, ws have all sat here and 
we have all listened to evarything that has been said all 
this whilu and it is difficult, I think, for any human beir.g 
and I think it is particularly difficult for a jury in a case 
like this to beer something like that in mind.■ But'it ir.ust • 
b« done here to be fair to Mr. Alonzo, and that's -vhat I em 
asking of the jury. 
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Of cour!>c, a nothe r fundanental point is that 
anyone v:ho is charged with a crino undor our systen 
of law is pror.uned to be innocent. 

hov", I an veli avare of thc fact, laclion and 
gentlcnen, that you have bcon sitting through surnations 
and you got a counlc of nor e clava to rro and I don't v^ant 
to belabor obvious things. I think tlie vhoio concopt 

of thc prcsunption of innoconcc has bcen v.*ell articulatou 
in sone othor instances hero and I don't v/ant to belabor 
that. I v;ould just reinind the jury, thounh, that that 

oro sui ipt ion of innocence clotheg !ir. ~.lon::o as it oocr. 
anyone clsc v:ho is charged vith a crino. 

Of course, vrhen you have a trini lil.e this 
it is not done helters]:eltor. Under our systcn of lav 

the trial is done pursuant to n tine-honorcd proc duro, 
and the testinony at trial, the legal Standard, the cutting 
point, as it vere, vhen a person is charged v:ith a cr.ine 
is that a person car.not be found nuilty unloss he is 
proven guilty beyond a reasonahle doubt. Those are the 
naoic vords in a crininal case. 

Phat that r.eans is in our societv v:e are not 
going to ta]:o away the liberty of a hur.an bcing by 
just thc; prosecution agentr., v;hoever thov nay be, coninq 
in and showinq sono proof or an arona or sorc flavor or 
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just sone showinq, sone node st shovinq. Under our 
systen of lav, uniens there is proof bevonci a reasonahle 
doubt, a man r.ust bo found not ruilty. Of course, even 

if thcre is just a sincle reasonahle doubt, fortunately 
under our syster of lav a person accuscd is cntitled to 
a judoTient of accruittal. 

Of course, then that brings into ruestion: 
v.iiat do ve nean here by a reasonable doubt? 

Judge Duffy v.»ill ciefine it to you, but ono v T ay 
in vhich it lias been acceptcd and vhich it has beer. nut 
in the lav* courts is this, that a single doubt is a 
doubt vhich vould cause an” one of us as a r.ormal, pru- 
dent person — vhich voulu cause us to hesitate in an act 
of inportance in our ovn personal lives. 

I vili refer to that later after I attenpt to 
discuss the ovidence fron the point of viev of !'r. 

Alonro, but I asJ: you, plcase, to fcear that in nind. 

VJhon you sun up as a defense attorney I vent 
to trv and reviev the ovidence,as it pertains in the 
sc Parate trial here of I'x. Alonso. The first thing I 
vant to r.av — I r.oan, you havo been sittincj here ali the se 
days, you irave hearu a lot of different vitnesses. 1\ 
lot of the:: i»ad nothinr; to do vith .”r. 7.1onao. 

Tho ovidenco against ."r. Alonco cor.es fror.; 
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just tv.o sourccs in this ease, Indica and qcatlcr.cn, 
and just tvo sourccs alor.c, and thosc tvo nourcos are 
tho v:ord o f. Jimy Provitura and llarry Pannircllo, nothing 
clse. 

;:ov, Learing in nind the Standard in a cririinal 
cane of proof bcyojid a rcasonablc doubt, I vant to try 
and analvsc tho cvidence against .'ir. Alonzo scparately, 
not the cvidoncc against nnvbody clr.c, v:hether stronq, veal: 
or vrhatever, just the cvidoncc against .Mr. Alonzo, because 
that is v’hat the jury is aoinn to havo to do vrhen -the\' 
sit dov;n and deliberate in this case. 

T just vrant to say that, of coursc, you J:nov 

that at the end of this case the goverrrr.ent is cioing . 

» 

to give a sunnntion itcelf and I verv nuch doubt 
honestly if the governnent is going to attenpt to rigorour.l' 
separate *!r. Alonzo — he is entitlcd to a separato trial - 
but separate and discuss the cvidoncc just against hir. 

I think tho governnent, franhly, the prosocution agents 
here, are hopinn that the jury, and thoy are countinr on 
the fact that tho jury is going to lunr. toaethor all tho se 
nen and atter.pt to sonehov: by a suqqostion or an arona and 
a f lavor that tho jury \:ill find poonlc such as Vr. 

Alonzo guilty in tliis case. 

You h.nov, v:hen you go on trial thero appoarr. 
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to be an elener.t of fairncss. Ilorc we have the nttor- 
neyr. for tho defense sittir.g ovor thoro and ali of the do- 
fendants, therc thoy are, sitting around the courtroor,, 
and that can't l.ut have a visual inpact. on the jurv. 

And vet that visual inpact neans nothing. I think that 
sonctir.es the governnent is counting on that. I noan, 
the chargo hore is conspiracy, acting togother, and 
of coursn, in the conseyuence of a trial courtroor. 
the defendants, if thoy aro going to bc pronent at their 
ov;n trial, v:ell, thoy are directod to sit together in a 
courtroor. That inplios nothinr hero. 

If an innoccnt r.an v:as chargod in this in- 
dietnent hc vrould bc sitting right over thore too, and I 
ask you to recall the vords of Judge Duff;' v.’hon tl-.e jury 
v;as selocted here, that if an innocent nan is brought 
to trial he vrould vant a jury, a fair jury. 

Let us looh at the evidenco as it pertains to 
Villian Alonzo and tal.c it one by one. I vrould libe 

to tabe it nore or lens chronologically as the evidenco 
Cciire out anainst hir'. 

In terns of the chronology of this story, 
tho first evidenco vas the vord of Provitora. Provitora 
said, if T r.av recall bricfly, Provitora said that 
«anrfirello cpob.c to hin, ,ho said, "Let's go un to an apart 
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nent on University Avonuo," ho said it van sono tino in 
January or February of 1972 and ho vae introducou to, 
aronc othor peoplo, *'r. Alonzo, and you rocall, of courr.e, 
he Pisidontifiod Fr. Alonzo, fhon ho claiv.s he vent 

into a )‘eciroon, he claixas Jic said, accordino to hio rtor”, 
it v;ar, p.utch 1’aro'n bcuroon and ho sav a follov nar.cd 
Basii and Ilarrv vas there and sorc heroin vas nassod fron 
Ilarry to — fron Jinny to Barr” to Basii. r ’hat vas his 

storv about ?!r. Alonxo. 
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”°11» *-he first thing to do v;hcn you loob at 


3 

tnic storv is that the jury is noir.q to bc callcu unor, to 

• 

4 

dctorninc the credibilitv of this vitness, and Judro 


5 

Duffv vili givc you sor.o instructione on this, but I 

• 

6 

v oulci ju.it r>a ,f this, that ali of us in alnost everv sta r ’c 


7 

of lifo everv dav, re aro called upon to nake littlc crecii- 


8 

bility deterninations every day, littlc re^uests that are 


9 

made, yeople ve don't knov/ vho night ask somothing or as]; 


10 

a ouestion richt off tne bat, and ve all have to na);e littlc 


11 

or large, sometines, credibilitv deterninations at everv 

• 

12 

point, and so this is not going to be a novel process 

• 

13 

for you as a jury. Hut what is going to be novel ai out 


14 

it is that in deternining the credibilitv here the libertv 


15 

of a hunan being for potentially up to 15 years is at 


16 

stake here. 


17 

IIov, let's loo}; at Provitora. You saw hin 


18 

tectrfy. I nean, that is one of tlie guarantecs ve have. 

j 


19 

Proviteia sat there. l!e had a nicc easy nanner of speak-« 


20 

ing. I can't say he didn't. In sone vra r s I gucss he 


21 

vas a lov-keycd guy and in sone vays disarning, perhaps 

l 

r 

22 

even n chaniwj guv in the vay he spoke. 


23 

Put I vould say this to you, ladics and gentlc- 

• 

24 

rt:n , t- 10 nanner of a guy spenking, of a hunan 1 


25 

loing speakino «iuch an tb.at is not n tost of nnv senso that 
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• 

2 

the vords that this hui/.an boing says aro beliovablc. 



3 

The vay a pcrson loohs an a first instnnco is not a tost 


\ 

4 

of an'' crodibility vhatsoovor. 



5 

I just point out to you sorcthing that you 



6 

night considor, just a thought throvm out. Thir, 



7 

car.o, for instancc, I point out the fact that in national 



8 

life theso days thero has boen this great rcfcroncc for 



9 

the last vear to v;hat has boon doscribed in other vords 



10 

as the Uatergato situation. Now, this case is no 



11 

iratergato. It*s got nothing to do v;ith it. r>ut 



12 

aironr? — hov? rhall I n U t it - tho lennons that ar.vone 


• 

13 

can Icam fron Uatcrgate is that evcn nooplc vrho appoar 



14 

to be the wost connendable sort of peoplc in our publ.ic 



15 

life are capable of gross distortioris. I ask you to 



16 

think of a hunan bcing such as, lct*s sa'/, Jeb Hagrudor. 



17 

You can all picture hin — 



18 

TJ’L COURTs fr. Sundcn, I think ve ought to 


- 

19 

get back to this caso. 



20 

MR. FUI .'DITI: Thnnk vou, your Honor. 



21 

Hov, directing your attentior, to Hr. Provitora, 


( 

22 

attonptino to «iotorwi.no his erodiMlitv lcfs looh at 



23 

vhat ho snjd. Uell, he told that r.torv about !Ir. AlonzoJ 


• 

24 

1 

I 

Holi, lcfs se e Vhat viso he said about hin. 


1 

25 

Moli, the firnt thing he naid vas that he vas 


L 
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that he vas ash.ed did hc nake any noten or r.cnoranda or 
anything ahout that incident. Veli, vou nav rocall he 

testified that he did not. 

Qf courso, I guess it v/ould have nade his storv 
a little bit noro beliovabie if he had sonething to 
corro)x>rate it, but hc doesn't. Ilayke that doesn't nake 
hin a liar. I don't knov/. That's sonething for the 
jurv to deternine. 

Then he also said that he had this r.ecting. 

So then the quostion vas put to h.in, "Veli, do ”ou renen- 
her the exact date of the rooting?" And of courrc yoa 

nav recall he testified that he didn't renenber the 


exact date, 


Nov, vhat does this noan in torns of nroof bevonq 


a reasonable doubt? I ne ah, do v;e convict a nan? I 
don't knov. It is sonething for the jury to considet» 

0 hon he v.as as);cd could he even he 100 per ccnt sure of 
tho exact nonth of the neetir.g. Veli, vou nav recall 
he testified that hc couldn't. 

:Iov. T , again I say to you vhat does this ncan in 
terna of reasonable doubt? Veli, it'r> sonething aonij, > 
for tlie jury to considor liero. 

Then finali” he vas askcd — hc clains ho had 
this necting v/ith III. .vlonxo — hc vas askcd could he 
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idcntify Ilr. /ilonzo in the courtroon, and you may 
recall that verv readily he identified a huuan boing. 

The only thing is he identified a huraan boing who wasn 1 1 
Mr. Alonzo at ali. He identified a huraan being who he 
adnitted he had seen at four oyher tines a while bcfore 
that, but he couldn't identify Mr. Alonzo. 

At a later point then he clains he identi¬ 
fied hin. Of course, he also adnitted that he had 

bccn shown sone pictures by the governr.ent. 

IIow, again I say to you v:hat does this nean? 
Does this nean that this nan is lying? Each one of 

these little things, does that call into question this .... 
man's credibi.lity? That is for the jury to deternir.e . 
here. 

Then finally, regarding his story that he v:ent 
ir»to this bedroon, v:ell, there is no question that he 
had sone hero in in that bedroon. There is no doubt 

about that. Of course, according to his story, there 

is no doubt that llarry had sone heroi n. 

And then you recall he tostified who was the 
herein passed to. He wasn't asked the nane of the 
person it was passed to. It was just a v’ide-opcn 

question, so that he was given the whole floor, who was 
the heroin passed to. And his testinony was Basii. 


SOUTHERN OISTRICT COURT REPORTERS, U.S. COURTMOUSE 
rOLEV SQUARE. NEW YORK. N.V. CO 7-4580 










J na 4743 

Nov/, what do ve do with that? I nean do ve 
say, veli, let's see now. How can the governnent — 

does this nean lir. Alonzo — is he stili guilty of sonething 
anyvay? This testinony of Provitera, is this the kind 
of thing you put a nan in jail for? i don't knov/. 

But suffice it to say the governnent has two legs in 
its proof against Mr. Alonzo and this is half of it. 

The government I subrait to you is going to argue 

that this means that Alonzo vas part of a delivery to the 

Bronx, vhether he touched the stuff or not. Of course, 

I have to anticipate what Mr. Phillips says, but I bet he 

is going to say that. ■ s ' t . ■ 5 ^,- w. c *t: .. 

Now » the que st ion is hov; can ve docide vhether ‘ 
this is believable or not. I raean, ve can’t open up 
Provitera' s head and look inside and knov vhether 
that is true or not. The question is what can ve do 
here. This is testinony under oath. Provitera got 
up and said under oath that Alonzo vas there. Ile doesn't 
have anything else to substantiate it, but he said it 
under oath. 

So the guestion is what can ve use as avav to 
look at this and decide vhether it is true or not. I7e 
haven't got anything else. 

VTell, fortunatclv we do have one thing that 
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we can look at rcgrirding Provitera, because fortunatc.lv, 

ladies and gentlemen, the man testified under oath prevj.ous- 

ly. But he did not just testify under oath about 

something general connected vith this case. As it 

turns out, he testified under oath as to precisely this 

situation. So that ve do have a v/av ve can lool: and 

see if Provitera is telling the truth about this inci- 

\ 

dent. 

Ile adnitted th.at he testified under oath before 
the grand jury on this very ouestion and I ask you to re- 
call the testinony on page 3239. He vjas asked the gues- 
tion: . in ; 

"O Do you recall being asked the question, 
'Did you dei i’er narcotics to anybodv in the Bronx'? 

Were you asked that question?" » 

Provitera's answer vras, "Yes." 

"Do you recall ansvering?" 

Ansv/er, "Yes, I did." 

» 

So fortunately, although ve can't open Pro¬ 
vitera's head, ve aro fortunate enough to have sone prior 
svorn testinony. Ile got up in court and svore 
to teli the truth lier e to you and now ve have a way to 
cross chock this. We don't have any other independent 
evidcnce to checl: vrhethor vhat this guy said is truc, but 
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v;e ha ve soneching, we have prior sv?orn testinonv by 
thir nan, d if his sv/orn testinony, if the oath he 
took in court neans anything here, let's see if it comports 
with what he said in the grand jury. 

I 

Then, of course, right after that, before the 
grand jury, he vas asked another guestion, and vou heard 
this guestion put to hin: "And do vou recall being 

further asked the guestion to whom did you deliver it in 
the Bronx? Do you recall being asked that 

guestion?" 

And he said, "Yes." 

So right now.we have a vav. - l/oncan't open 
his head up, but we have a vay to see if there is anu- 
cradibilitv in Provitera about this story s to Alonzo. 

I an not talking about anything elsc that Provitera 
said because I represent just Mr. Alonzo as to this 
incident. But as to what he said about Ilr. Alonzo, 
we have a way to check it. 

And he said, "Yes." He did answer the 
guestion, "'ro whon did you deliver it in the Bronx?" 

Then he vas further asked a question, "And 
you nai.ed threc pcoplc to whon you delivered it in the 
Bronx, is that right?" 

And in court here he said, "Yes. 
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Thcsn he was asked the further question, 

M Did you nano nutcli Ware as one of those pcoplo to whora 
you daliverod narcotica in the Bronx tostifying under 
oath bcforc that grand jury?" 

And he stated, "No, I didn't," 

Then he was asked, "Did you nane William 

Aloneo?" 

And he stated, "Ilo, I did not." 

Ilow, you recall when he was tostifying the 
copy of the grand jury was right here. So he couldn't 

lie directly to the jury here, directly to you. Ile had 
to say here in court exactly „v/hat he said. to that........ i. 

grand jury then. . .. 

But now we have a way to cross check what 
this ~ what Provitera said. He gets up in court and 
telis one thing here and Aloneo is in th.is story. 

He testifies under oath to the grand jury a couple of 
months ago and Alonso is not in the story, 

You may recall that I asked h.im, "When you 
took the oath before the grand jury was it the same 
oath, was the oath not only to teli the truth, but the 
whole truth?" 

And he said, "Yes." 

Now, you know, when you take an oath like 
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2 

that you don't get up and swear, "I owoar to teli the 


3 

truth and the selected portions of the truth that I 


4 

would like to relate to you, ladies and gentlemen." 


5 

That isn't the oath. The oath is to teli the whole 


6 

truth here, He got up and he answered the question 


7 

under oath in the Bronx, He names people, lio 


8 

William Alonzo, 


9 

Vle.ll, I submit to you, ladies and gentlemen, 


10 

this is the kind of discrepancy that ainounts, honeatly. 


11 

to nothing else but lying here. 


12 

And so in deternining the credibility of 


13 

Frovitcra I would ask yourjuat to considar awhafcon hw<* to c 

> 

1 

14 

just said, and of course,) ialso*t .withoutobelaboring^th®, ;i.v. 


15 

point, all of the things such as have been addressed to 


16 

you already, the notive to lie this man might have 


17 

because of the years he is facing in jail, the fact that 

i 


18 

1 

he was facing this jail time and he made a deal with 


19 

the government. 


20 

You know, when I say the word deal with the 


21 

government, you know, he was askcd a question, "Did you make 


22 

a deal with the government?" you know, he was asked that 


23 

question, and he said, "Yes.” Ile didn’t say, "Woll, 


24 

we sat down and we made a gentlemanly agreement, we 


25 

cane to terms as businessnen would," or something like 



SOUTHERN OISTRICT COURT REPORTERS, U.S. COURTHOUSE 

FOLEY SOUARE, NEW YORK. N.Y. CO 7-4580 











."» -tf rri^ P .."yi f ff i 








u 


1 

hpl 

• 2B 3 

Now, i ask you to consider the fact of his prior 

( 

inconsistent statement, hissotive to lie, if any, without 

* 4 


* C 

belaboring that point, the fact that in his story about 

u 

6 

Alonzo there is no spacificity at ali as to date, as to 

7 

month, and moreover, that there is no proof beyond anything 

8 

except this msn's word. There is no prooi. 

9 

And you may recall that I asked him that precise 

in 

question. I don t want to take up an undue amount of time 

11 / 

by refernng to the record here, but cnthe other hand, i 

11 


12 

don-t want the jury to feal that this is a lawyer getting 

13 

u P and in a facile way kind of, oh, generalizing on what 


was said and coloring it a little;- '1 want you to — 

1C 

understand that what I am referring to is what the'witness 

io 

said here. - 

16 



He was asked the question: 

17 


18 

'Q And as to that meeting in the Bronx, incidentally, 

19 

you don't have any notes or pictures or any tapes or anything 

on 

to prove your allagation that Mr. Alonzo was in that bedroom 


with you, do you? 

21 



"A No. 

22 


1 

Q It s just your word here, is that right? 


"A Yes." 

24 


• 

That is ali it is. It's his word, the word of 


a man who telis one story to this jury, the trial jury. 
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24 
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dnd who telis another story to the grand jury. 

Now, as to Mr. Alonzo, as to the proof the 
government has prasented as to him, the word of Mr. 
Provitera, I ask you to bear in mind the Standard of proof 
beyond a reasonable doubt. Itis up to the jury, that. is ihe 

. 4 

jury's function, to decide if this proof has been met. 
i.iaf. s half oi the case against Ilr. Alonzo. 

I submit to you -- the jury decides — but. I 
submit to you that that adds up to close to zero, if not 
Zc.ro itself. Eut that is only half the case against Ilr. 
Alonzo that the government is presenting. The other half 
of the case and now lefs.get to the other half'of the • 
evidence — the government■.s case against Alonzo =as: - : • 

presented through Provitera is buttressed by the v/ord of 
Harry Pannirello. That is the other half of the case 

m • 4- 

® 9 ^inst him. What does that add up to? 

The government may say, "Well, you may not 
believe all that Provitera said. i don't know how I can 
explam that discrepancy in the grand jury testimony." 

You know, incidentally, about that grand jury 
testimony, so frequently the argumant is made where a 
witr.ess testifies before the grand jury that, well, he 
wasn t asked that question. A lot of lawyers get up and 
say, "You didn't say that before the grand jury." 
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• 

Of course, the government, perhaps properly, may 


3 

make the rebuttal argument, "Well, he wasn't. asked that 


K 4 

question before the grand jury, and, of course, witnesses 


5 

before the grand jury, they only answer questions that 


6 

they are asked." But. we have, regarding Provitera, we 


7 

have the fact that he was asked the question. 


8 

So pleas e, when Mr. Phillips or whatever agent 


9 

of the government makes their summation, please try and 


10 

bear that fact in mind. Just see if there is any way he 


11 

can explain this inconsistency or, as I might submit, lying 


12 

under oath. 


• 

But the government will say to you,."Well, that t 


14 

may not be enough. Maybe Provitera's case against Alonzo 


: is 

• 

doesn't add up to proof beyond a reasonable doubt. But 


16 

let's show the other half of the case against him, and it.'s 


17 

the word of Harry Pannirello." 


18 

So the government. digs down and pulls out. Harry 


19 

Pannirello, and that is the other half of the case against 


20 

Alonzo. Of course, Pannirello's story was that. ha claims 


21 

that some time during February or March, '72, after the 


.„22 

/ 

supposed meeting Provitera States, that he had a conver- 


v- 23 

sation with Alonzo and no ona else was present. 


• 

Now, interestingly enough, Harry, who supposedly 


25 

was present at this meeting which Provitera referred to, 
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llarry jusc never happens to refer to that. 

I don't know. Was Harry there? I mnan, did 
that meeting take place? 

Well, Harry just telis about. one meeting with 
Alonzo and his story is that he had a conversation with 
Alonzo and, conveniently enough, no one else is present, 
and a small transaction, he claims, was completed. 

Of course, you recall that he was asked then, 
"Could you identify Mr. Alonzo," and you recall that initial- 
ly he couldn't identify him either. He was asked the 
question, "Do you see Mr. Alonzo here in court?" and his 
answer was — it.'s on the rccord — "No«"« o\ ti* rwe u ~ 

No, again, the jury has to make a credibilit.y 
determination regarding Pannirello, and, ycu know, the Judge 
is going to instruet you as to determining credibilit.y. 

You know, we are all human beings. I don't 
think there is any human being in the world who telis the 
truth all the time and there probably is no human being who 
lies all tha time, although in the course of this trial I 
don't know about that. But the Judge will teli you that 
you are entit.led to accept part of a witness's testimony 
and reject part of it. You are not obligated to buy, to 
swallow somebody's whole story or reject it all. You can 
do what you want with it. You can sever part of that 
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st.ory. 


Now, as to the case a;ainst William Alonzo, let's 
look at the credibility of Ilarry Pannirello as to that 
story. Let's sea first if the story is inherently coherent. 

Wall, the first thing is, as I said, Harry 
strangely enough <ioesn't support v;hat Provitera said. Harry 
is supposed to have been at that meeting and yet Harry 
doesn't say a word about it. Of course, Harry, as it turns 
out, unfortunately enough, he just didn't happen to make 
any handwritten notes himself to buttress this fact. 

Maybe it would make it. a strong case, but he just doesn't 

happen to have that. And of course Harry, he is -notquite • 
certain of the month eithar. • v 

I don't know what this does in terms of psople 
who are looking at things from the rigorous Standard of 
proof beyond a reasonable doubt, when a witness gets up, 
a man is charged with a crime, he is suppos ed to come int.o 
court and defend himself, and a witness is telling about 
some meeting that the man is supposed to defend himself 
and the witness is not. even quite sure of the month. Not 
even the day or the hour, but the month. Well, Harry is 
not quite sure of the month that he saw William Alonzo 
according to Harry's story. 

But there is one thing he is sure about. 
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Harry testified with a hundred per cent certainty that he 
mada a dea) with Pat Dilacio and Dilacio wasgoing t.c he the 
pick-up man for the narcotics and Harry was going to be 
the delivery man to the customcrs. That was his testimony. 
There is no ambiguity about that. 

Well, let's see if that, you know, sticks 
togethsr. Of courss, Harry's testimony is later on that 
when one of the parties was going to go in jail and Harry 
said he was going to take over the business and get some 
phone numbers and one of the lists of phone numbers he was 

i 

going to get was going to be the list of phone numbers of 
the cus torners. Now, here is Harry, .the custcmers delivery 

man in this deal with Pat Dilacio, he is going to get the 
list of the customers' names and phone numbers. So he got 
the list. There were a number of names on that list, 
too. It wssn't just two or three. It. was perhaps six or 
seven names, whatever. It's the jury's recollection that 
counts here. 

But he was asked the question, "Did you get. 
William Alonzo's name, did you get But.ch Ware's name, did 
you get Butch Ware's phone number?" He didn't. get it. 

Now, here we are supposed to br.lieve that Harry 
is the man that is making deliveries and Butch is one of 
his custcmers and y&t strangely enough he never get.s the 

SOUTHERN OISTRICT COURT REPORTERS. U.S. COURTHOUSE 
EOLEY SOUARE. NEW YORK. M.Y. CO 7-4S80 














1 


hp7 



r 

\ 


( 

\ 



2 

3 

4 

5 

6 

7 

8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 

- 22 

23 

24 

25 


phone number of one of his customers here. 

Now, I don't know. The government may argue, 

"Well, let's see. There was testimony here by even 
Hattie Ware's own witness that But.ch, her brother, was 
living wit-h her for a while." 

But was there any testimony that Harry got the 
message regarding this customers' list? Well, you don't 
need a separate phone number for Butch because he is at 
Hattie's. There is no testimony as to that. I mean, if 
the government proffers that as a way to get around this lack 
of evidence I ask you to apply the critical Standard and 
bear in mind the Standard ,of proof beyond - a reasane.ble • .■. . 
doubt. ;!<'•!! ( . •' 

Of course, you recall there were a whole bunch 
of pictures shown here, pictures relating to otlier ptople 
here, and Harry was asked the question, "Do you sea William 
Alonzo or Butch Ware in a single one of these pictures?" 

Not a one. There is another area where there is no proof 
against Mr. Alonzo. 

And, of course, the government claims that. Mr. 
Alonzo received soma heroin from Harry Pannirello. Is that 
heroin here in court? It isn't. 

You know, right sitting over there, ladies and 
gentletnen, in these plastic bags, there is no doubt there 


* 
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4 

J ‘ . -.j 


is some heroin in this case, but who had that heroin. 

The government witnesses here. Is there any heroin that 
William Alonzo is supposed to have touched in this case? 
Nothing. 


Well, again I say we can't get inside the head 
of Pannirello. There is no way for us to take his hsad 
apart and see is he telling the truth about Alonzo in this 
case. And so the only thing we might do is let's sea, did 
the guy say any thing before. tlaybe we can cross-check that 
way. Did Pannirello say anything before about these in- 
cidents, maybe there is some prior written record, there 
is something that we can grasp on to so.,we. can. believe this 
human being, Pannirello. . y . J . ri . ireLil 

Well, fortunately there is such a record, so maybe 
now we can teli if Pannirello is telling the truth or not.. 
Pannirello, you recall he made an agreement to cooperate, 
and part of that agreement. to cooperate was that he stated 
he was going to teli the truth to the government agents 
from then on. And so Agent Nolan typed up some notes, and 
Pannirello, you recall he testified, the notes, he said he 
checked them and they were correct. 

Again, I just don't want the jury to feel toat 
this is Mr. Alonzo's lawyer telling you that, I don't want 
you to feel that this is Ilr. Alonzo's lawyer telling you 
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that Harry said that. It's been a long t.rial and I ^jpn't 
think any human being could remembar every bit. of the 
evidence. But. I just. want it. crystal ciear that. Harry 
said he. read these notes and he checked them and they are 
correct. — 
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You may recall he was asked a question: 

- "Q I shcw you these notes and ask you to glance 
through them and ask you if those ara the notes you ware 
talking about?" 

Harry says yes. 

Then he says, "And you looked through it. and 
tliey were correct, is that correct? You didn't find no 
fault with it, they were right as far as you were con- 
cerned, is that right?" 

Ilarry said there were some faults in it, I 

believe. 


So the question was put,'"You believe? And did 
you teli that to Mr. Nolan, that there vere some faults in 
there?" 

He said yes. Then ha said, "What did you teli 
Mr. Nolan about the faults?" 

He said — here is Harry — in referenca to an 
automobile — 

He said yes. "What else?" 

He said yes, "I think a couple of names. 

"Q What names?" 

Then he said, "Pat Dilacio's name, I believe." 

Then he was asked, "Anything else?" 

He said, "Ithink that's about it." 
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Then the question was, "As far as you were con- 
cerned, everything else in there, afterhaving read it, 
is true, correct?" 

Then he answered in transcript here, "Yeah." 

So now Harry telis the story to Nolan,"Nolan 
types it up, Harry looks at it and it is correct. Okay? 

So now we can check to see if this story that ha telis 
about Alonzo that he doasn't know, not quite sura of the 
month, but he is sure it is in February or March of '72, 
is the story correct. 

And, of course, what happens? During the course 
of that transcript he referrf.d to a couple of things and-I - 
want to read from the record herejust. so it is crystal-- 
ciear that these are not my words but Harry Pannirello's 
words. 

The question was put. to him, "Now,Mr. Pannirello, 
during the coursa of these int.erviews in the course of your 
testimony, I believe you used the phrase there came a time 
when there was a dry period, is that correct?" 

He said yes. 

Then I said to him, "And can you teli me what 
the phrase dry period means as you used it?" 

Now here is Harry's words. I didn't say, 

"Harry, is this what a dry period means," and put the words 
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in his mouth. Thesa are Harry's words. 

He said, "Well, there wasn't any more goods t.o 


be had." 

Then I said, "When you say goods, you mean 
heroin, the heroin you were dealing in, is that correct?" 

He said yes. 

Then I said, "And so that during the dry period, 
is it a fair statement to say that y-.u were not getting any 
more heroin to sell? Is that correct? And is it a further 
fair statement to say, therefore, during the dry period you 
didn't have any heroin to sell? Is that also correct?" 

And he said yes. m-ci ; ■- ves. 

You know, Harry didn't interrupt me and say, . 
"Now, wait a minute, dry period doesn't mean I'm entirely 
out of goods, I might have two ounces or something like 
that."Harry said he didn't have anything to sell. So 
Harry did refer, during the course of these prior written 
notes, to a dry period. 

Then, of course, the question becomes, when is 
the dry period? 

And here is the chance the jury has, you, the 
jury, have to cross-check what Pannirello said under oath 
to you about Alonzo and see if it cross-checks with some¬ 
thing that he said before to a government agent when he 
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swore that everything he said t.o a government agent, there- 
after would be the truth. 

I said, "And you are also stating, and correct 
me if I am wrong" — X told Pannirello, "Correct me if I am 
wrong, interrupt me, stop me" — i said, "You are also 
stating that you admitted last summer, sevtn months after 
having promised to teli the truth to government agents and 
agreeing to cooperate, you are also stating that you told 
them then there was a dry period from February to June of 


And his answer was,"Yes." 

He didn't correct me if i am wrong, he didn't : ' *' 
interrupt and say, "Wait a minute." His answer was yes, * '' 
that's what he said to the government agant. 

Now, what do you do with this, ladies and gentle- 
men? You are the findsrs of fact.. You are the people who 
decide the credibility of Pannirello as to William Alonzo 


here. 


He gets up and under oath and telis one st.ory 
about Alonzo and yet he telis another story to the govern¬ 
ment agents seven months ago that excludes altogether the 
possibility that the story he told in court here is the 
truth. I mean, as to Alonzo himself, what are we to 
believa? 
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It is for sure you can believe that. Panni re lio 
was dealing in heroin, because Logan caught. himred- 
handed. There is no doubt about. that. But what kind of 
sure prcof,wnat kind of proof beyond a reasonable doubt do 
we have tnat Alonzo had anything to do with this at all? 

We got tho word of Pannirello, which is cont.radicted by 
his own previous statsment.s when he had sworn to teli the 
truth here. — - - 

So I ask you to look at the man who have testified 
against Alonzo and look at the source of this evidencs. 
iou have Pannirello» the guy who said he would do anything 
fer money, Pannirello, the .guy who said in. the, course of his 
dealings that he was going to do something.., Logan under-. , 

stood that to mean to use violence and Pannirello corroborat- 
ed it. 

You got. a guy, in other words, who is — what is 
do something ? What is "use of violence"? Pannirello said 
he would do it. Does that mean he would hire a guy to 
brerh somebody's leg, to twist their arm, to shoot them? 

What kind of human being is that? Is that a creditable 
human being that. you are being asked to believe as to some 
flimsy story about Alonzo here? 

He is caught redhanded and there is no doubt that. 
he is pushing heroin. And I ask you to contrast the case. 
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You know, when Pannirello was caught, controst the case thay 
had against liarry against the casa against Hr. Alonzo. 

You know, Harry v/as caught, Logan had the heroin, 
he was right there, he had seen him many times. You got 
the word of a respected, trusted individual. You got Agent 
Logan, who got in here and testified. 

You know, there wasn't a single word of Logan's 
that was disputed. There was no prior memos of Logan, no 
prior testimony under oath to discount anything Logan said. 
Pannirello was caught redhandad and he knew it. Contrast 
that with the casa against Mr. Alonzo. 

You know, the Standard of proof.as.to each t 
human being is the sams. , If Pannirello went to.t.rial, he 
would have a right to ba proven guilty beyond a reasonable 
doubt., except he knew it. The same Standard of pioof 
applies to Mr. Alonzo here. 

So I ask you to think about how credible the sum 
of tliis evidence against Mr. Alonzo is. 

You know, in considerir.g whether to just give 
any credibility at all to Pannirello on this point, just. 
think, you know, of the sir.uation where this human being 
was at one point. He was arrested and ha was caught red- 
handed and he knew it and he was facing 60 years in jail 
there. Now, he is a 31-year-old man and evan if he didn't 
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get 60, maybe he might get 15 or something like that, well, 
you knov/, that is the heart of a life out of a person who 


is 31 years old. 


I mean, there is no way any human being 


can ever recapture 15 years, the 15 years if you start when 
you are 31. It just can't be done. 

So for Harry Pannirello, it probably, when he 
looked at this situation and when he was sitting in jail 
there for a couple of days, it probably looked pretty bleak. 

You know, Harry couldn't get up in his bragging 
way and he couldn't do something, he couldn't do something 
about this. He was caught redhanded. He couldn't enploy 
some violence and go out and hire a thug to beat up Agent 
Logan or kill the U.S. Attcrney or something, he.couldn't 
do that in this case. He was caught for good. It probably 
looked pretty bleak to Harry. And I think he probably, 
in those days in jail, felt his luck ran out. 

But resourceful as some human beings are, some- 
times some human beings will st.cp at nothing to achieve 
their motives in life. As resourceful as Harry showed 
hiinself to be, he weaseledout of this thing. He made a 
dea.l with the government. Instead cf now being a red- 
handed-caught heroin dealer who was facing jail, a person 
who would stop at nothing to make money and use viol«nce 
to enforce it ~ I mean, I don't, really -- what more 
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could you say about Harry? He was going to weasel his way 
out of it. and he did. 

To me and I submit t.o you, ladies and gentlemen, 
in some ways it is unbelievable that Harry, from his low 
posit.ion, could somehow weasel out of this and now he is 
the cooparating individual. 

You know, something that is a mystery here is 
that, of course, Harry told Logan that he had a lot of 
money. He said he could make a half a miIlion dollars in 
a ycar of dealing and he would stashthree hundred t-housand. 

I don’t know, maybe he was bragging. But let's put it down 
by even — cut it down to, one-tenth of what it is. ...Suppose 

Harry just had 30,000 , not. 300,000 , stored away. .. .Just think 

of this for a second. • He is in jail. He gets out and makes 

a deal. Let's suppose he even has a little st.ash. Do 

you think, honestly, that he would come in and teli the 
U.S. Attorney, "Well, I'm cooperating now and I want t.o 
come clean and one of the things I want to teli you, Mr. 
Phillips, or whoever it is, you know, I just happen to have 
this little stash, it was dirt.y money, and I'm going t.o 
turn that over." 

I asked Harry inat question or some defense, 
attorney did, and he said of course he would. 

I ask you, is that believable? Is that honest.ly 
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A 

believable knowing what you know about Harry Pannirello? 


3 

I subir.it that it is just. beyond belief to think that Harry 


C 4 

would say that. He is the man who said he would do any- 


5 

thing to make rnonsy. 


C 

And so I say to you facing ali that jail time 


7 

and caught redhanded, short of someone holding a gun to 


8 

the head of a loved one, I honestly just st.anding here, I 


9 

can't think of a greater motive for a human being to lie. 


10 

So Harry Pannirello made a deal, but the deal 


11 

was that he was going to have to testify. And Harry 


12 

Pannirello, the weasel, to weasel out. of this deal, he 


13 

wesn't dumb. He kne.w that he would have to name some 


• 

. . .. .* • 


14 

PfcOPl6 * 


C 15 

Now,suffice it to say if Harry got up and told 


16 

Phillips, "Well, I hadn't been dealing too much, and, 


17 

frankly, this is just about the only deal I had with Agent 


18 

Logan," I just submit to you, ladies and gentlemen, that 


19 

s 

would not have been accepted by the government. Harry kne-w 


20 

' he had to name some people here. There is no question about 


21 

that. He knew he had to produce. He made a deal and he 


22 

/ 

had to come up with his end of the btirgain and Harry was 


V 

23 

not a man to fail in this bargain to pull him out of jail, 


* 

so he knew he had to name people. 


w 

25 

I submit that what happened — and, you know, 
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Harry made this deal when he was out on bail, but he was 
stili under the gun of facing this jail time. He wasn't 
picked up like Stasi was. I mean, you heard and you are 
going to hear more, I think, in summation regarding the 
pressure Stasi was under. Well, Harry wasn't exactly in 
jail then, but he was just a step away from the dcor of 
jail and facing big jail time. So the motivation for 

Harry to lie was exactly the sama as the pressure that was 
on Stasi. 

And Harry knew ha had to name some people. And I 
don't think there is any doubt about the fact that as far 
as this deal, he felt the more he named the better for him.-> 
I don' t think there is any doubt abcut. that, ladies and 
gentlemen. 

And so what happens? Well, I think one of 
Harry's thoughts that passed through his head was, "Have 
we got somebody we can throw in here? Do we have an ex- 
pendable person that doesn't hava any ties here? I don't 
care." 

I think he would think of an expendable person 
the samp. way as he would do scmethir.g about, you know, use 
a little rough stuff to collect. money. He didn't. care about. 
any human concerr.s then and I don't think he cared about 
human concerns if he knew he could throw somebody into 
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jail if necessary if he could find an expandabla human 
being t.o bring into this case to help him get out. 

And so what happened, all of a sudden he is 
faking back and he comes up and here's Butch. And I 
think Harry thought to himself, "We can throw in — let.'s 
throw in this guy. I mean, after all, you know, we are 
not talking about. something where I have to coma in and prove 
anything happened, we are not talking about something that 
happened even recently, we got this guy Butch here. I don't 
know Butch. But we are talking about incidents — 

Harry was picked up in January of '73. We are talking about 
incidents back at least 10 months baforehand when he testi- _ 

fied about WiIliam Alonzo. ... mj i vn. 1 .'. 

So I think in Harry's mind he could readily fael, 
"Wall, what. is this g; / going to coma up with? I am just. 
goir.g to get up and say something about this guy, it is 10 
months beforehand. This guy isn't -- I'11 ba a little vague 
about it, too, I won't quite know the month or the exact day, 
I'H be a littla vague even as to the month, and 1*11 just 
say taese words about this guy and this will pull me out. of 
this this way." 

I submit to you, ladies and gent.lemen, that is 
exactly what happened here. 

We don' t have any proof except. the v;ord of 
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Harry Pannirello and, of course, Jinvmy, who Harry brought. 
into this deal. 
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There is no picturos here, there is no 

notes, there is no niemos, there is nn ♦- 

' norG ls no tapes, there is 

nothing. 

You hnow, i would subnit to you one of the 
standards that the jury - it is always said that fche 

jury should cone i n , the jury shouldn't know anything 
about the witnesses, but don-t close your co«„ 50 nse 

outside the courtroom when you deliberate, bring your 

conrnon sense rinht- *. u 

9 mto the 3 ury roora when you deliberate. 

And I say to you, ladies and gentlenen, is„. t it 

'"‘n^y 3 " attcr ° f aenee that you would reguire 

something of the govornmeHbeij, i4ri stt^t -to -prb^a « 

guilty beyond a roaaonable dbubt,- Nothing l,eyo„d t. * 
Word of theee two human beings? And yot there u 

nothing here in thie case, Just nothing as to Alonco. 

There is no pictures, there is no nothing. 

But more than that, more than just a lack 
of any oorroboration, we say we have negative corrobora- 
taon. It isn’t as if the prior notes verify what 
the ° gUyS Say » we have Prior sworn testimony of 
Brovitera which contradicte what he said and prior written 
notes Which Pannirollo saye he swore he was going to 
teli the truth to the agent that contradict what he says. 

1 submit to you as a natter of common sense 
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th,t tho hitjh Standard o£ proof beyond a reasonable doubt 
as to these two mon in roissing, 

You knov/, i guess — i raean, just look at 
wa^ . If the case against Alonzo, if it had 
boon — lot*s say iiarry had clairaod that ho brought 
Agant hogan and tl.arn was Agent Logan and Agent Logan 
went up to University Avenue and he suw Hr. Alonzo, that 

a caso, Tnat would be a case beyond a rcason- 
ablo doubt. But thoro is nothing here. 

you know, I asj: you to boar in mind, there 
“ 9oil ' 7 to cone a P°int when Hr. Phillips, I believe, 
is probably going to sura up: for the <je*drnM»nt, hS: isS-v t.-.o- 
going to get up and talk to you,- -io„ (jf coursf, ybu- - 
know «re have to boar in nind as to these casos oach 
party has a right to address you as to the norits of the 
caso and llr. Phillips is going to get up and say 

what - he is going to offor you an interprotation of 
the facts against Alonzo. 

But bcar in nind this. Mr. Phillips, or 
any agent of the govornnent here, they don't have a 
smglo shrod of evidenco that they have, except tho Word 
of Pannirello and Provitera. There is nothing that 
they have shown you to bring in that they know that what 
Pannirollp and Provitera are saying is true about Alonzo 


SOUTHERN OISTRICT COURT REPORTERS. U.S. COURTMOUSE 
POLEY SOUARE, NEW YORK. N.Y. CO 7-4580 












gta3 


.1 » i 

U / ■ ! ! 




except the v/ord of these men. There is no external 

evidence. 

I submit to you the motivation to lie to get 
oiit of jail tine, those jail sentences, those potential 
jail sentences are hanging like a guillotine over the 
head of Provitera and Pannirello, and there is no 
specificity here. i submit to you, ladies and gentlemen, 
that if you are thinking of a Standard of proof beyond 
reasonable doubt you are entitled to get that. You 
are entitled to as); that of the government and you 
haven't gotten it as to William Alonzo. 

Then what I consider and^what Tasubmitntduer an. 
you is an unsurmountable . factorathat-I. just-don^t • kndw-r tiur 

what the government is going to say about is the fact 
of these inconsistent prior stories, not on the part 
of just one but on the part of both ner here. 

So I just ' .y to you during the course — 
this is the last chance I an going to have to talk to 
you and during the course of the government's summation 
1 just ask you to remember the fact, you know—I remember 
the feeling in the courtroon after the opening statements. 
*lr. Phillips got up and made an opening statenent and 
he is a powerful speaker, a fine speaker. i think 
there v/as a feeling in the courtroon that we are dealing 
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with a significant trial hcrc and there is no question 
we are. 


nut on the other hand, I just ask you to 
remember this, that -Mr, Phillips or any agent of the 
government, he's mouthing things that cone from the 


mouth, from the source of llarry Pannirello and Jimmy 
Provitera. He is not tolling you that "We got some- 

thing that is firrn here from Agent Logan," as to Alonzo, 
he is telling you — he is recounting evidence that 
came from the word of Pannirello and Provitera. And 

so honestly, ladies and gentlemen, so as not — so that 
none of us are dissuaded from.really.considering what 
is true here,whcn Mr. Phillips ia..up,here talking about 
Mr. Alonzo, I ask you in our mind, frankly, to be fair, 
to substitute in the verbal picture in your mind, substi¬ 
tute as if Pannirello was standing up here instead of 
Phillips and then see if it weighs to the high Standard 
of proof beyond a reasonable doubt. 

It is all very good._ I think there is no 
question in this case that heroin pushers should be put 
in jail. Mr. Alonzo is put disputing that point 
at all. In fact, he agrecs with it. 


Peoplc like Pannirello and Provitera, who 
take these narcotics and go around and sell them, there 
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more valuable, a man's liberty, is at stake, the Standard 

I 

is a high one. It is proof beyond a reasonable 

doubt. And anything less, frankly we are just invading 
the liberty of ali of us here. 

I v/ould say to you and I ask you as the jury 
here,that bearing in mind the Standard of a reasonable 
doubt means something that would cause you to hesitate 
in a matter of importance in your personal life f I just 
ask you to apply that in the case against Alonzo. 

You know, if somebody came up to each one 
of you individually and came into your House and said, 
"Hovr, listen, let's talk algq^tt" ;j %nc\, then, yog J^no^,,_ w 
talking about some subjectdon't know,what d 
might be important to any individual one of you — you 
know, buying a house, buying a car, a child of yours 
getting married, I don't know what, you know, might be 
important, but in some matter of importance in your per¬ 
sonal life and someone came up to you and said, "And 
here are the people that want to be part of your life 
and affect your decision," and then I introduced Harry 
Pannirello and you knew about Harry and you knew he had 
this case hanging over his head and he had a motive to 
lie and you knew he had told prior inconsistent stories. 
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2 

a nd thon Harry got there and Ilarry said whatover is the 

r 

3 

thing in your lifo that is important, Harry gave you 

4 

this deal, can any onc of you say to me honestly that 


5 

you wouldn't hesitate? 


6 

Well, that is the Standard in this caso. 


7 

Tliat is the tostimony. A man undor our system of law 


8 

cannot be doprived of his liberty if that test isn*t 


9 

passed. And I say to you that in this case as to 


10 

WiIliam Alonzo — and again I am not talking about any 


11 

othor part of this caso, I am talking about tho separato 


12 

trial of Mr. Alonzo — I say the govornmont did not meet 

«... 

13 

tho test hero. The govcrnraent dUb.-not prove-,Willianr-'»c m. 

•14 

Alonzo guilty boyond a roasonablo -doubt.. a 


15 

Finally, ladies and gentlomen, I just want 


16 

to say during the course of the trial like this it 


17 

frequently happens whether a man tostifies or not that 


18 

the jury often gets this, you know, to lioar much more 


19 

and to get a feoling sometimes mucli more of the lav/yer 


20 

rather than the Client. 


21 

I have an opportunity to get up and give a 


22 

summation here and you are kind of a captive audience 


23 

and you have to listen or look at me, you know, for how- 

• 

24 

ever long it has taken, and it frequently happens, and 


25 

I guess it is just a matter of human nature, that the 
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jury might actually have greatcr exposure to the lawyer 
than the Client. Ali I want to say is regardless of 

any feelings or impressions, negative or positive, what- 
ever feelings youmight have about me in this case, that 
is roally all irrelevant, because the only thing frankly 
that is important here is that William Alonzo in this 
case is not guilty, 

Thank you. _ 

TIIE COURT: All right, Mr* Marshal, you 

can take the jury out. 

- - (The jury left the courtroom.) 

• - THE COURT: Mr. Rosenbaum,. you .aro next. ... 

'• MR. WARIIER: Your Ilonor, X am back, 

ROSEIIDAUM: Ilr. Warner is next, your 

Ilonor. There has been a bit of shuffling. 

THE COURT: Reshuffling? 

MR. ROSENBAUM: Yes. 

THE COURT: I am glad I asked before, be¬ 

cause it v/ould be embarrassing to both of you. 

MR. ROSENBERG: Are we only going to have 

two sunmations? - - . .. 

THE COURT: Yes, that is my guess. I 

can’t see how we could have any more. 

Mr. Warner, how long do you expect to be? 
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MK. WARNLR: I know you have hoard this 

before, Judge, but I really v/ill try to be short. I 

would like to be, if i can, and I hopc maybe a half 
hour. 

THE COURT: Good. 

(In the robing room.) 

MR. PHILLIPS: Mr. Warner was playing 

around with nome tapes a few minutes ago I noticed, your 
Honor, and I asked hirn if he intended to play them in 
front of the jury. He said yes, he did. 

I asked him if they were in evidence and he 
' said they were not. »4m u-.«y v/etu uuc. a** - • y 

The application is, your -Ilonor that-Mr. i.,, y u 
Warner not play any tapes that are not in evidence. 

MR. WARNER: My response is this, your 

Honor. If. i picked up the transcript and I turned to 

page 797, for exanplc, I would finU in thcre a prior 
inconsistent statement of Prank Stasi's that I con- 
- fronted hin with. 

If I said to the jury, "Now, you remorabor 
I confronted hin with his prior statement and I turned 
to the page in the thing and I said to him, ‘Mr. Stasi, 
were you asked this question and did you give this 
answer,' here is what he said,- i could do that. 
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There is no difference, I submit. 

THE COURT: I suggest you do it just that 


way, instead of getting involved in something that is 
not in evidence. 

MR. WARNER: No, but, Judge, tho se tapes 

— wero made in the sane way — thc tapes were played in 
tho sane way that the testimony was read from the tran- 
script. 

THE COURT: I dcn't understand what you 

are talking about. Back up and go very slowly 

for ne. 

MR. WARNER: I understand. Yes, 

. Your Honor, what I an talking about specifi- 

cally is in those portions of ny cross exanination whore 
I read fron tho transcript to confront hin v/ith his prior 
inconsistent statencnts, I an not going to play any 
tapes of that suddonly, But at that portion of ny 

cross examination where your Honor — 

THE COURT: I will let you play a tape. 

MR, WARNER: Right. I sinply want to 

recreate this like reading fron the transcript. 

THE COURT: The trial tape. 

MR. WARNER: Yes . 

MR. PHILLIPS: There is only one portion 
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2 

of ono tape. You had a 

number of tapes. You v/ere 


• 

3 

talking about tapes. 




4 

MR. WARNER: 

No, I an only going to play 



5 

what was played. 




6 

MR. PHILLIPS: 

I don't think it v;as 



7 ' 

played in front of the jury, your Honor. I think we 



8 

stipulated to it and it was read. 



9 

MR. WARNER: 

No. 



10 

THE COURT: 

It v/as played. 



11 

MR. WARNER: 

It was played. 



12 

— What I did wa 

s I took only that portion — 



13 

MR. PHILLIPS: 

It is one senteneo; Iu xs 

O.l 

• 

• 14 

MR. WARNER: 

It is two ;or thr.ee lines, . sone-- - 



15 

thing like that. I have taken them and that's ali. 



16 

THE COURT: 

That is a different beast. 



17 

MR. WARNER: 

That is all I was going to 



18 

do. - 

• 



19 

MR. PHILLIPS: 

You told ne out in the court- 



20 

- room that you were going 

to play tapes that were not in 



21 

evidence. 




22 

MR. WARNER: 

We just had a nisunderstanding. 


- 

23 

THE COURT: 

All right. 



24 

MR. SIEGEL: 

Your Honor, on the record, 


• 

25 

I have bcen advised by an 

individual of questionable 
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reliability that Paulie the Arrow, also J;nown as Paulie 
Gregario, testified before the grand jury and during the 
course of this grand jury he was asked questions such 
as, M i)o you know John Springer or do you know a Hank?" 

And his response was, "iJo." And also there were ques¬ 
tions asked and answered, as it was told to me, that this 
person Paulie had never dealt with Hank. 

I have asked the government for a repre- 
sentation if my information is correct or if it is in- 
accurate. I have no — 

— MR. PHILLIPS: That is easy enough. 

The information is not correct, .yourxUanor. i.ul j.u. 

MR. SIEGEL: And I would .make -the same-... 

application on behalf of Mr. Rosenberg for his Client, 

Mr. Pugliese, whether Paulie the Arror or Taulie Gregario 
ever testified. 

THE COURT: I gather your source of in¬ 

formation is highly questionable. 

- MR. SI12GEL: Yes. 

THE COURT: I think the government would 

have turned it over if it was not. 

MR. SIEGEL: All right. I just wanted 

to put it on the record. 

THE COURT: All right. 
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(In open court? jury present.) 

THL COURT: All right, Mr. Warner. 

HR. WARNER: Ladies and gentlemen, you 

know, if I was standing here in front of average jury 
after almost eight weeks of trial, thousands and thou- 
sands of pages of testinony, you have been sequestered 
for the entire period,we have been in court every day 
except Sunday, most of the time we have been here on 
Saturday and legal holidays, where eight summations 

■t 

preceded mine, and it is 20 to 4 in the afternoon, if 
I-was standing before the average jury I would be a 
little worriod. I would tbei;woEriedi-bocau3e>vI>u\iaubi ,uo rx. 
think that every one was isontiredcthat they.i are ijust r.j.rt:a 1 1 
too tired to really listen to me. 

, But I think it is no secret in this court- 
room that in fact you are all a very exceptional 
group of people and a very extraordinary jury. I think 
it was obvious at the very beginning when thero was a 
request to take notes, showing the attitude that you 
were taking toward the trial. And, of course, as the 
trial progressod andyau were all watching the witnesses 
intently it was obvious if anyone would get in the way 
or in the line of Vision that person was askcd to move, 
so that the witncss could be seen and examined and 
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studied. 


And so I feci confident that I can count on 
you to liston to what I have to say at this last oppor- 
tunity,and, of course, that inposes an obligation on me. 

If I can count on you then you should be able to count 
on me. You should be able to count on me to get to 
the nittygritty, as thcy say, to get to the essentials, 
to talk to you about the facts, not to be long-winded, 
and simply to teli you why I think the evidence in this 
case reveals the innocence of my client, and then sit 
down, and that is v/hat I am going to do. 

Now, the nittygritty of this case<.for>my-<->-y o 
Client, Joe Ceriale, is Erank.§tasi. fact,nitida .ciu 

not just the nittygritty; it is the whole case. There 
was never any mention of my client by any other wit- 
ness for the government than Frank Stasi'. 

There vas a lot of talk about mannite in the 
case, right from Primrose Cadman. She mentioned that 

she took heroin mixed with mannite. But only Frank 
Stasi mentioned my client. And tnat itself I think 

is something to think about. 

Now, I believe that I can show you by 
discussing the testinony of Frank Stasi that he was lying 
when he accused my client, Joseph Ceriale, of being 
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involved in this. Uow, I an not going to bc able to 
Show you, and I knov/ you know this, I am not going to 
be able to show you an adnission by Stas i that he was 
lying, that he said, "I confess, counnelor, I was lying 
there," That did not happen, But that doosn't | .. 

happcn. That nevcr happens in real life, When you 
are in law school sometimesyou fantasize about how you 
are gDing to become a lawyer, a trial lawyer, and you 
will confront the witness and he will rcvcal that he 
was lying ali the time. In Perry Mason, of course,it 
happens with regularity at the end of the show. But 
■in a trial, in a real trial, it .dogsnVt happen. . . .. . 

• ; ...... ..... What happens is that if a. witness lies and 

he gets pushed,then he hides bohind somothing. He 
might hide behind a statenent that he doesn't recall or 
he is confused. And if he is pushed even more then 

lie covers anotlier lie to cover up tlie first lie. But 

he does not adnit it. 

_ And so it is neccssary for/ou in your job 
as jurors, and it is a tromendous responsibility, to get 
beyond the words of the testinony and to look to its 
reasonabloness and its trustvorthiness. 

Of course, one of the things that you con¬ 
sidor with that is the rnotivation of the witness. 
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But that is somcthing that I think you know about Frank 
Stasi and I don‘t want to dwcll on, I would mention 

to you, by the way, that when Judge Duffy gives you 

• • 

the chargo he is going to teli you that Frank Stasi is 
an inherently suspect witness, that his testimony 
has to be looked at with particular care, because he 

l 

may be sornebody who has an interest in the outcomc of 
this case. And, of course, you know Frank Stasi 
himself said that he is here to help himself, and you 
heard about the airplane ticl:et and the pot of gold 
and the two undercover sales that he is trying to work 
himself out of. That is onevthihgoy ou cohhiider? the''tlri *v 
motivation of the witness; •. i •• <ic_on or. the witn^ssv-'-'• •’--on < 
But I would like to direct your attention 
to his testimony, tospe'cifically“what he said, because 
I suggest to you that Frank Stasi»s testimony ~ 
oh, it is consistent with his having been involved with 
mannite. After all, the police came, they looked at 
his trunk, they found mannite in it. There is no 

dispute about the fact Frank Stasi was involved with 
mannite. But I suggest to you that his testimony is 
most consistent with his having purchased that mannite 
from a nan that he had known a couplo of years, who had 
red hair, and whosc nic..namo v/as Joe Red, and who, most 
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importantly of ali, vas not Joe Cerialc, because Joseph 
Cerialc docsn't match that descriptiori. 

^ Fank »>atsi has known Joseph Ceriale, secn him 
in the neighborhood for 10 years, and Joseph Cerialo is 
not knovn by tlio name Joe Red and he has never.been known 
by the narae Joe Red, and he certainly does not have red hair 
and he never did. 

Instead Joseph Ceriale was substituted for 
the real person later, when that person couldn't be found, 
and I an going to cxplain to you hov» that happened. 

Now, fortunately Frank Stasi provided us 
v;ith the means to figure* tft£s thll^ out;~ te jrifc *.: s‘.n 1 V r. 
v;asn' t just Frank Btasi orlondi: iii^ifvas Srt v:ct ’’df: 
Congress called the JencJ:s Act. The Jencks Act 
says that defense attorneys* have to be'provided v/ith ali 
the previous sta tenent s that a witness made, and we got 
those statements, and on those statements, those tapes, 
there is a dcscription of Frank Stasi's source for 
mannite, and Frank Btasi in his testinony had to account 
for that. 

Nov/, you have heard the v*ord coverup lots of 
time:> during this trial. Well, I suggest to you 

that Frank Btasi's testinony was a coverup of his pre¬ 
vious dcscription, of hir r~vio U s pointing out of the 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOI.EY SOUARE, NEW YORK. N.Y. CO 7-4S60 











T iMMWfcl 



l 

• 

jha6 ‘IVSJ 


2 

real person, in an effort to justifv his ncwlv fabricatod 

• 

3 

decision to accuse Joe Ceriale. 

r 

4 

But I promised y^u I was going to got to the nitt^ 


5 

grittv, and so I v. T ill do that nov.’. — 


6 

I just rr.entioned three gualities, three do-’ 


7 

| s criptions. Let's take tho first one, the length of 


8 

tine that Frank Stasi's source for mannito v/as known to 


. 9 

liim or that hc knev.’ this person. 


10 

Now, Frank Stasi adiriittcd that hc knew Jce 


11 

Ceriale frorr tho neighborhood, he said, "I had seen hin 


12 

around the neighborhood," and so on, for about 10 


13 

vears. years. 

• 

14 

Then I said to hin, "Iiow.long have vou known t « .• 


15 

Joe Red?" 



• 


" 16 

"Oh, 10 yearfj," because Frank Stasi is claim- 


17 

ing Joe Ceriale is Joe Red, "10 years." 


- 18 

But he adnitted that he had told the police 


19 

that he had J:nown Joe Red a couple of years. Let me just 


H 

m 

read you that to renind you of it. 


21 

"How long you know hin?" referring to Joe Red, 


22 

v ; ho v:as nentioncd earlier. 


23 

"Joer Mot for that long. 


24 

"Voice: A couple of years? 

• 

25 

"Stasi: Yes, a couple of years. 
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"Voice: A couple of voars." 

Ro Frarik Stasi had alrcady said, "I kriow him 
a couple of years," and I confrontcd hin with that. I 
said, "Well, v/hat about that?" 

Well, he had an ansv/or. ile wasn't going to 
say, "Oh, ver ,, vou are right, I have bcen revealed, I 
v/as lving. " He says, "l'm confused." He said, 

"I knov: hin longer than that. 1 was confused at the 
tine probablv." 


I asked hin the natural question, "V T Jiat wero 
you confused about?" 

Answer: "I don't knov’* !'.svei : x ut.,, u ..mr. , 

I 

Woll r natural.lv, because there-isanothing.. ...u..: 
to be confused about. 

I an not talking*now about the difference betv/ecri 
"Oh, you said you knew hin for two years and in fact 
you kncvr hin for three" or "10 years and you knew hin for 
11 years.” I am not talking about that distinction. 

I an talkinn about a big difference, the difference betveen 
"I sort of knov/ hin casually" and "Oh, yes, I knov: hin." 
That is the difference betwcen tv/o years and ten years. 

When Stasi was talking to the police it v/as 
a couple of years and you can't be confused, ladies and 
gentlencn, al/out that Iiig a distinction. It is too 
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fcasic. 


m / . 


And so I suggest to you that that statement 
by Frank Stasi, "I was confused," was one of those covcr- 
ups that I was talking to you about hefore when I said 
people don‘t just adnit that they are caught in a lie, and 
I suggest to you that when Frank Stasi was talking to the 
police he was telling the truth, he did only know his nan- 
nitesourrce for a couple of years, and that now ho had to 
change that and covcr it up in order to that he could 
applv it to Joo Ccrialo. 

— • Okay. What is the next one? The nick- 

nane, jce Red. Now, Fr.ank ,Stasi gave the.,pelice, the „ k . ;v4 

i 

nane Joo Ted. He said,."That',s vho I bought.tho iran- 
nite froa, a guy nancd Joe Red." 

But he also gave it to you. - He didn’t 
change it. Ile gave it to you when he testified on 
direct exanination. Page 308 in the transcript. He 
montioned the nane Joe Red and then Jlr. Phillips said to 
him r "Feli, this particular person, Joe Red, do vou sce 
hin in the courtroon?" 

And he said, "Yes," and then he went ovor and 
pointed out Joe Ccriale. 

Now, of course, Joo Ccriale is not knovn as 
Joo Red and nevor was known as Joe Red. Frank Stasi 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEV S QUARE, NEW YORK. N.Y. CO 7-4560 











jha9 




kncw that, because Fran): Stasi, he was in thc ncighborhooc 
he was avaro of the fact that Joc Coriale is not knovn 
as Joo Red. Of course, he was stuck with that nane, 
he had nentionod that namc, and so he kept on with 
that nane. 


But then on cross examination, vhen I started 
to press hir about that nickname, and I said to hin, 
Well, Mr. f.tasi, for how long a period of tine has Joe 
Ped boen knovm as Joe Red?" then he started to see the 
handvriting on the vall» 


Oh, there is going to start to be an inguirv 
no'-, into this nicknano, v.vlion vdid this nicknano ,crot .t. air: 
started, who else did yourhear- call hin thio-:nanc,:scr cm 
on and so forth, ali of these things v/hich can cono dov:n 
on Cou like a ton of bricks*. • Whon he rcalized that 
he startsto change and then he comes up with, "I made it 
up. He is not called Joe Red. I made up the nick- 


namo. 


Then later on in my examination of him I askod 
him again, I said, "Mr. Stasi, your testimony before 
was that you mado up the nickname Joe Red?" 

Answer: "Yes." 


That is on page 7C2. 

Answer: "Yes, I made it up." 
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Wcll, I suggest, ladics and gentlencn, that 
F ranJ: Stasi's whole cxamiriation in this case contradicts 
that stateinent, Frank Stasi's own words contradict liis 
clain that hc made up that nickname. If you will • 

bcar with rao junt a little bit, I would like to road you 
anali exccrpts from here and thcre, about two or three, 
to shov» you just what I mean. 

Tor examplc, on page 332 of the transcript 
be says, "So what did you do?" He is talking about 


mannite and so on. 
said to him. 


"So v/hat did you do?" Mr. rhillip* 


I v;ent to East Harlcm, v/here:joe Red' stays ^rr: 
and I said I vanted sone--nonni to i r. i \ amx.a .w to. 

Thcn Mr.- Phillips responded to that, "Where do 
you see Joe Red?" - —• - -- 

Ho said, "I7ell, i see hin in the barbershop." 

Then on page 341 in the transcript he says, 
"V T hat did you do?" Mr. Phillips said to him. 

And he ansv/crs, "I went downtov.-n to get sone 
nannite off Joe Red." 

Again he uses his nane. 

Of course, the bent one of all, the best ono 
°f tnen all, I saved that one for cross examinat ion, v:hcn 
I got up and I said to hin, "Mr. Ctasi, r.v nane is Kcr 
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jhall 


2 

1 ij / ' • •; 

Warner. I roprcsent Joseph Cerialo. 


o 

Mr. Stasi, you have known 'lr. Ccriale 


4 

f°r quite a whilc, havcn’t you?" 


5 

! What is his ansv;er? "Who is Cerialc?" he 


6 

says. 


7 

1 say, "Sitting right there behind my chair," 


8 

pointing to !!r. Cerialo. 


. 9 




"Oh,” hc savs, "you are talking about Joe 


10 

Ped. " 


11 

! So 1 said ' "* an talking about Joseph Ccriale." 


12 

And he says, "Ali right," neaning all right, 


13 

you want to trv to clain' his harie 1 £sr'p-t’ all' '••-..Mi 

f 

# 

right. . * 


15 

Jo\/, is that the way that sonebody talks about 


, "16 

soncbodv who has nade up a nane? Is that how he could 


* • 17 

possibly talk if he nade up the nane? 


“18 

Then at another point in his testimony, and this 


19 

is v/here we start to see the change taking place. m 


20 

his direct testimony he said, in response to sono of 


21 

'‘ r * Phil lips’ questions, that he had been sent dovrn bv 


22 

Gigi to see Joe Ped, and ho said, rcferring to that conver¬ 


23 

sat ion, he said, "Well, there is a fellov; by the nane Joe 


24 

Ped down there," referring to the barbershop. 


• 25 

And thcn at another point he says, "Well, Gigi 



t 
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told nc, he says, "Go dov.n to sce J 
nannite." . 


oc Red and cjc t sone 


In that the wav vou talk about a nane if you 

are mahing it up, teli about hov/ somebody else usod the 
nane too? 

I mentioned that to hira on cross examinatior,. 
I said, "You know, Hr. stati, you aro olaiming you made 
np this name. Isn't it a fact thatyou told the police 

that you had bcen given instructions to go down and 
nee Joe Red?" 


"Oh, no. i said I was told, 'Go down and 


s ee Joe.'" 


y cc; ‘oo. 


• H 


Rov» he chnnycs his testinohy ' r Justi ron a fev/ 
days boforc bocause now thero is a ne» position. Nov 
ho rcalites he has to covor up tho nickname too. That 
is on page 765 of the transcript and again on page 796. 

I won't read it no», but taht is what it says. n e 
changed his story. Suddenly no» he is taking out 

words fron other pooplo'a nouths because they contra- 
dict vhat he is saying. 
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And there were other uses of the word. But. you 
know, when you get the indictment, and you will be given th 
indictment in this case to take back with you, you look 
through the indictment, see how many times you see Joe 
Red. Ifs even in the indictment. Is that how somebody 
acts when they made up the name, they go teliing the grand 
jury the name t-oo, it gets into the indictment? 

No. I think the only reasonable interpretation 
ot Frank Stasi's response to this name is that he is trying 
to take the second bit. of descriptive Information, the nick- 
name, and he is trying to say, "oh,no, no, I was really 
talking about. Joe Ceriale, because this nickname, I made it 
up.” But ifs just not believable. ifs not believable 
from the way he used it and ifs not believable from the way 
he changed and started taking out what before he had put in. 

Now, he said, of course, "I knew him by Joe," 
and ifs not too important, ladies and gentlemen, whether 
Frank Stasi knew Joe Red by the name Joe and heard Joe Red 
used by others or whether he used the name Joe Red himself. 
There is something inuch more important, and that is the last 
of the three descriptions, and ifs the most overwhelming 
declaration of Joseph Ceriale's innocence in this case, 
and that is the reason that the name Joe Red came about. 

It came about because Joe Red looks like someona who ought 
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to be called Joe Red. Iie has red hair. 


*•+ /, • . i 


Now, when it came tothis one — this is one that 
you really can’t fool around with, red hair — when it came 
to this one Frank Stasx outdid himself in changing posi— 
tions. He took every position in the book. He start.ed 
off with trying tomake the whole problem go away, having 
previously said this is a man with red hair, and so he said, 
"Well, I don't even recall having said that." That is on 
page 783 of the transcript. 

I said to him, "Did you teli the police that when 
you purchased the mannite from Joe Red he had red hair?" 


"I donfc recall." 
"You don't recall?" 


»• r t r v. | , «i 


• -. * j- p. « 1 * . 


Answer, "I don't recall saying he had red hair." 

That was effort No. 1 to make the problem go 
away. But it didn l t go away. So now comes effort No. 2. 
Effort No. 2 is to say, "Well, you know, maybs I said it., 
but I wasn 1 t too sure, you know, at the time I said it, 

I might have been mistaken." That is on page 785. 

I was talking to him about the police and making 
a reference to red hair and then he answers, "That's what 
1 said before. I just kc.pt saying the thing. They asked 
me who, Joe, Joe? I only know him by Joe. And I says 
I think he has red hair and I says Joe Red. Thafs what 
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I kept saying all the way. 

That' s Frank Stasi t.alking, explaining what 

happaned when he spoke to the police. I told them that I 
think he has red hair." That is his second effort to get 

away from it. 

But I stili kept asking quastions about it and 
so he changed again. The next statement was, "Well, I 
don't know, thafs trua, it was red hair, but it was red- 

tinted, it was just tinted hair. 

And then the crowning achievement of them ali, 

so that he can face you, ladics and gentlemen. Otherwise 
ha would have been laughed out of the court.. Of coursc, 
you know he said, "When I was talking about. red hair Z 
meant a long time ago. I meant that I am calling him Joe 
Red and he has red hair, but I was referring way to the 

past." 

Of course, what that doas to his statement, 
he had just told tha police, "I know him a couple cf 
years." Now he is claiming when he is talking to the 
police he is thinking way in the past. That doesn’t make 
any sense, of course. But apart from that, he is claiming 
it's back in the past, "Thafs what I was referring to." 

Wfcll, I confronted him with sorae tapes to 
challenge that statement, and I have them, and I would 
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like to play them for you again, just to remind you of it. 

Hera is the first one. This is the voice of 
someone who is telling you on the stand that when he was 
speaking to the police he was referring to re.d-tinted 
hair way in the past. If you have any trouble hearing,of 

course, I will play it again, but I think that it.’s fairly 
ciear. 

(Tapa played.) 

MR. WARNER: "I see he's got red hair. I think 
they call him Joe Red." 

But he outdid himself on the next tape. He went 
even beyond that one. •* ■*’■<■ ’ - 

(Tapa played.) 

MR. WARNER: You know, X almost feel super - 
fluous, because the se tapes, they say everything. It's 
like St.asi' s voice from the past coming back to call him a 
liar, much be.ti.er than I can do. His own voice comes back. 

He says, "I was going to call him Red. I see he's got red 
hair." 

Did he ever make any reference to years ago or 
anything like that or red-tinted hair? It's complately 
absent. His own voice proves it., ladies and gentlemen. 

His own voice shows what he said and what he meant. And 
whav. he said and what he meant was different from what he 
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was doing up here. 


Now, of course, he had to lie about that. You 
know, there is a lirait to how far you can go when you are 
covering things up. It's true you can change things and 
try to do various things with the truth. But there is a 
limit. When you start calling whita black and black 
white or, bet.ter, gray red, thun nobody is going to pay 
any attention to that, no one is going to believe that. 

And so you have to do s^mething. You have to put some 
issue into it where at least he could sit there and face 
you. And so he said, "You can't see it now, but long ago 


this was the case." 


case. 


First of all, the tape shows,that was a total . 
lie. Second, we went back 25 years. Frank Stasi says he 
knows him 10. We went back 25 years to Mr. Ceriale's 
discharge from the Army. Hair color, brown. 

Mr. Moliterni, secrttary-treasure.r of the 
Plasterers Union, ntver saw red hair, never saw red-tint.ed 


hair. 


Frank Cermak from Washburn Wire Company, never 


saw red hair, never saw red-tinted hair. 


Of course, all of tliem .said they never knew him 


as Joe Red. 


Finally, right up to the prssent, Ralph Sanchez 
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no red hair. 


Now, ladies and gentlemen, I don't know what Mr. 
Phillips is going to say about all this. Ha is a smart 
lawyer,a very smart lawyer, and I am sure ha is going to 
hava some explanation, some way that he is going to try to 
explain all this. What I want to say to you is that when 
he does give you his explanation think about it. Ask your- 
selves is he explaining this situation away just the way any 
smart person could think of a theory that gets rid of a 
fact that is a disaster t.o the casa or is he explaining it 
to me in a way where the facts ask to be understood that 
way, the facts call for that kind of interpr*,tation. I 
suggest to you that what I have explained about these facts 
the facts themselves ask for as an explanation. 

Now, Mr. Phillips might try to say to you, "Well, 
Frank Stasi, he went and bought mannite from the defendant, 
he went during the daytima." 

You remember during the quest.ioning »— well, he 
also asked questions during Frank Cermak — but during 
Ralph Sanchez he s«id # -W*ll, where does he go during the 
day,' 1 and Ralph Sanchez mantioned it. 

He said, "How do you know that he is there?" 

Of course, Ralph Sanchez answered it. ”i send 
him thera. There are job slips, there ere weys to eheck.” 
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Mr. Phillips said, "How about lunch hour? 

I bet you don't know where he is during his lunch hour." 

"That's trua, I don't know. He gets an hour 

for lunch." 

Now, mayba Mr. Phillips is going to try to say, 
"Oh, wall, Frank Stasi met him over there at the barber- 
shop during lunch." But the image of the whole thing is jusv 
preposterous, Joa Ceriale racing off the job as crew chief 
to get down to the barbershop to meet Frank Stasi to sell 
him soma mar.nite. 

Or Mr. Phillips might. say to you, "You know, Mr. 
Warner is just trying to confusa you. v Ha is t^lling you 
that tliis description is .off, talking about 0 khe..number,of 
years and things." He is going to say, "You know, ladies 
and gentlemen, you know what reaiiy count.s? Ha pointed the 
finger at him. He picked him out. He saw him, he pointed 
to him, he said that's the guy. So he was confused about 
his hair color, he was confused about his nickname, he was 
confused about the time that he knew him. He pointed him 
out." 

First of ali, the fact is if he was so confused 
why did he have to start. telling so many lies up here. 

That is No. 1. 

I 

There is somothing even more important. Of 
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course he pointed him out. I know that he pointed him out. 
You know that he pointed him out. How did he get here 
if he didn't point. him out? Of course he pointed him 
out. The question is when did he point him out and why 
did he point him out. And Frank Stasi told us. Frank Sta 
told us when and he told us why. 

„ He said that the police went out to look for Joe 

Red and they came back and they couldn't. find him. Now, 

I don't know where Joe Red went. Frank Stasi probably 
didn't know where Joe Red went. But they couldn't find Joe 
Red. 

They said to Frank Stasi;•"What's going on? 

Where is Joe Red?" • •• ■! •. t- 

So they went and they showed him video tapes. 
These video tapes were taken of tha Plaasant Avenue area. 
Anyone who happened to walk by in this area was on the 
video tape. 

Frank Stasi looked at those video tapes, and 
inside his mind he knows he has got to produce, he has to 
come up with somebody. He looks and he looks and he dcesn 
see Joe Red, but he sees another Joe,and this desperata 
man, and I don't. think anyone could deny that Frank Stasi 
witli two great iig undercover sales hemging over his head 
was a desperate man, he picked out another Joe and he put 
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him in his place, and that was Joe Ceriale. 

Ladies an- gentlemen, if there is any fcruth to 
what 1-rank Sfcasi v;as saying, if there is any truth to it, 

5 then there is a man somewhere out. there, outside this 

6 court.room, and he is barely known to Frank Stasi. He has 

7 red hair and he has a nickname to match and he can thank 

8 his lucky stars that when the police went out t.o look for 
8 him he wasn't there and that Frank Stasi panicked and put 

10 some other Joe in the seat that. he should have been filling. 

j *• • ♦ 

11 You know, I was thinking about this and it remir.d- 

12 ed me of something that I read and I took it out and I 

13 would like to read it. to you. It was writt.en out about 

a l* unc lrcd yaars ago, but it.'s just. as true t.cday as it was 

15 then and as it will ba a hundred years from now. It goes 

16 like this: 

The condemnation of an innocent person is 
the rightful affair of ali honest men, and though I may 
well say I will never be a thief or a murderer, to say 
I shall not some day be punished as such would be to speak 
very boldly indeed." 

Now, ladies and gentlemen, when the jury system 
funct.ions at it.s best., and each of you I know wants it. to, 

^ every innocent man can say boldly and without. any fea.r, 

55 "I will never be punished for what I have not dons." 
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I believe that your verdict will reflect that principia and 

that you will find Joseph Ceriale not. guilty. 

► 

Thank you. 

T11E COURT: All right. Mr. Marshal, will you 
take the jury out, please. 

(Jury left the courtroom.) 

THE COURT: Mr. Rosenbaum, how long do you expect 

to take? 

MR. ROSENBAUM: I would surmise somewhere about. 

45 minutes to an hour. 

THE COURT: I consider myself something of a 
minor miracle man. I arrangad. .to hava a doctor raake .a vu .i 
house call to the jury tonight becausa they all seam to hava 
colds. If you can get a doctor to make a house call you 
are going some, I am telling you. 

MR. ROSENBAUM: I have my bag. 

THE COURT: If you are going to take 45 minutes 
to an hour we just won't ba able to do it tonight. 

Under the circumstances we will st.art at 9.30 
tornorrow morning prcmptly. You start. off, Mr.Rossnbaum. 

You will be followed by Mr.Rosenberg, Mr. Lopez, then in 
the afternoon Mr. Eliis, Mrs. Rosner and Mr. Fisher. 

I intend to get down that far by tomorrow afternoon even 
if we have to sit late. 
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Mr. Lopez, 

come up here. 


3 

- 

(Pause.) 

. . -• 
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THE COURT: 

Gentlemen, plaase be back 

here at 

5 

9.30 

tomorrow morning. 

I would like to see Mr. 

Eliis and 

6 

one 

of the prosecution 

team and the reporter in 

the robing 

7 

room 

• - ___ 
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THE COURT: Thorc is an opcn motion. 

To the best of ny knowledge, this is the last 
motion in the case that is open. _ 

MR. PHILLIPS: Is the qucstion can he refer 

to that in the summation? Of course he can. There 
wasn't even an objection to it. It is evidence. 

MR.ELLIS: Is it? 

MR. CURRAN: That is ny position. 

MR. ELI.IS: Your Honor, our position is that 

it is a hearsay declaration made by an allegcd co- 
conspirator, but it does not satisfv the second element 
that it be made in furtherance of the conspiracy. It 
is purelv narrative, it is pureiv historical. 

Mamone is DiNapoli‘s partner, he is saying it. 

THE COURT: He. is saying more than that, v/hich 

is the most important thing. That is v/hy I asked vou 
aentlencn to reread it. 

"And that he vas trying to see his partner, 

Butchie." 

He said, "Butchie? Butchie is avay." 

He said, "Not that Butchie, Butchie Mamone." 

In other words, he is saying he v/as trying to 
see Butchie Mamone, apparently, in connection with nar- 
cotics. 
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11R. CURRAH; Your JIonor, I thought the 
testinony was pretty ciear. Barnaba was trying to 

get sone junk from Dilacio. Dilacio said he talked 

to DiMapoli and he was trying to see Dinapoli's partner, 
Butch. 

Barnaba said, "What do vou mean, Butch, Butch 
is away, he's in jail." 

That part is not there. 

Dilacio said, "Mot that Butch, Butch Mamone, 
DiNapoli's partner." 

He said DilJapoli is trying to see Butch, not 
Barnaba. . Rr > r> t y.. 

An I reading it wrong? t reae 1 inn it 

It is the "he." -« . 

TIIE COURT: All right. Under the cir- 

curnstances, I an going to deny your application, 
to v;hich, of course, you have an autonatic exception. 

MR. ELLIS: Yes, sir. 

(Adjourned to March 6, 1974, 1974, at 9:30 

\ 

a.n.) 




SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4SI0 







